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HIGH TREASON 


Exhibited againſt him 


By the Knights, Citizens, and Burgeſſes in Parliament 
| Aſſembled, in the Name of Themſelves and of all 
the Commons of Great Britain, 


In V eftminſter-Hall, on Thurſday the 15th, Friday the 


16th, and Monday the 19th Days of March 172; on 
the laſt of which Days Judgment of High- [reaſon 


was given againſt him. 


Together with ſeveral Orders of the Houſe of Peers in courſe of | 
Time preparatory to the ſaid Tryal. 
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E XR - - 
GEORGE Earl of WINTOUN 


Die Lune 9 Januarii, 1715. 
HE Earl of Viutoun was Impeach'd of High Treaſon; and the 


| | Articles were brought up againſt him and read the ſame Day in the 

Houſe of Lords: And it was order'd that the ſaid Earl, with the 

other Impeach'd Lords, ſhould be brought to the Bar of the Houſe of Lords 

the next Day, to hear the ſaid Articles read, and to abide ſuch further 
Order as the Houſe ſhould think fir to make concerning them. 


Die Martis 10 Januarii, 1715. 


The Earl of Wintous and the other Impeach'd Lords were brought to 
the Bar in the uſual Form; then the ſaid Articles of Impeachment were 
read unto them; after which the Lord Chancellor asked them ſeverally 
what they had to ſay thereunto, and acquainted them that if they had any 
thing to requeſt of the Houſe this was their proper time. 8 

Thereupon the Earl of Vintoun acquainted the Houſe he was unprepared, 
and very ignorant of the Forms of their Lordſhips Judicature, and deſired 
he might have a Copy of the ſaid Articles, and ſuch time to Anſwer as the 
Houſe ſhould think fit, and that Council might be aſſign'd to aſſiſt him. He 
was directed to withdraw; and being accordingly withdrawn, the Houſe 
took his Requeſts into Conſideration, and thereupon 

Ordered, That his Lordſhip ſhould be allowed a Copy of the ſaid Arti- 
cles of Impeachment, and time till Saturday next to put in his Anſwer 
thereunto, and that Council ſhould be aſſign'd him in order to aſſiſt him 
in preparing his Anſwer, and likewiſe in his Defence in matters of Law. 

en his Lordſhip was called in again, and the Lord Chancellor acquain- 
ted him with the ſaid Order, and that the Houſe expected he ſhould name 
ſuch Council as he deſired to have. 

To which he anſwered, that no Body was allow'd to come to him, he 
was a Stranger and unprepared, and deſired to be allowed time to name 
his Council. 

Then his Lordſhip being again withdrawn, 

After ſome time he was again called in, and the Lord Ghancellor, by 
Order of the Houſe, acquainted him, That the Houſe was pleaſed, beſides 
Council, to allow him a Sollicitor, and to give him leave to name whom 
he deſired to come to him this Evening or to Morrow Morning, in order 
to Adviſe him in the naming of Cn and Sollicitor. 1 


- —— ——Hꝛ— 


[2] | 
To which purpoſe the Earl of Wintoun named Mr. Hereot a Clergyman, 
Mr. Menzies, Major Sinclair, and Mr. George Leſley a Lawyer. 
And then he again withdrew. © ET 
And the Names of the ſeveral Perſons mentioned by the Earl of Mintoun 
being read to him, . | 
Ordered, That they have leave to for to the ſaid. Earl at any canveni- 


ent Hour, any time before the ſitting of the Houſe to Morrow, in order 
ro adviſe him in the naming of Council, and a Sollicitor to aſſiſt him in his 
Defence. 2 __ | 

Ordered, That the ſeveral Lords Impeached, or any of them, have Li- 
berty to cauſe Search to be made, and Copies of Records and Journals ts 
be taken out, in order to their Defence; and that the ſaid Lords ſhall have 
Summons iſſued for ſuch Witneſſes as they ſhall reſpectively ſend in the 


Names of, to be by them made Uſe of at their Tryals ; which Witnefles 


ſhall have the Protection of this Houſe for their ſafe coming and going, 
during the time of the ſaid Tryals. , 


Die Jovis 12 Januarii, 1715. 


A Petition of George Earl of MWintoun was preſented to the Houfe and 
read, praying that he may have ſome further Time for nominating Coun- 
cil, and a Sollicitor to act for him, and in the mean time to allow his 
Friends formerly named to have acceſs to him; he having cauſed Applica- 
tion to be made to Sir Thomas Pois, and Mr. Mead, to have appeared for: 
him, but they both excuſed themſelves. _. | 

- Ordered, That the ſame Perſons before allow'd to go to the Petitio- 
ner, have leave to reſort to him at any ſeaſonable Time, before Eleven 
of the Glock to Morrow in the Forenoon, in order to the adfiſing him in 
naming other Council, inſtead of thoſe who have refuſed. © — * 

Whereas by Order of this Houſe on Tueſday laſt, the Lords Impeach- 
ed were to put in their reſpective Anſwers to the Articles of Impeachment 


of High Treaſon exhibited againſt them by the Houſe of Commons on 


Saturday laſt: . The Houſe: being this Day moved at the, requeſt. of the 
Earl of Derwent water and Lord Widdrington, to grant them further time to 
put in their Anſwers to the ſaid Articles of Impeachment; It is Ordered, 
that all the ſaid Lords have hereby further time allowed to put in their 
reſpective Anſwers to the faid Articles till Monday next at one of the Clock. 


Die Lune 16 Januarii, 1715. 


Whereas by Order of this Houſe on Thur ſday laſt, the Lords Impeach- 
ed were allowed time to put in their Anſwers till this Day to the Arti- 
cles of Impeachment exhibired againſt them, The Houſe, being this Day 
moved, in regard the Council aſſign'd ſome of the ſaid Lords refuſed to 
be- concerned for them, that Thur ſday next may be appointed peremptorily 
for them to put in their ſeveral Ahſwers to the ſaid Articles; It is Ordered, 
That the ſeveral Lords do peremptorily 85 their ſeyeral Anſwers to 
the ſaid Artieles on Thurſday next atone of the Clock; And that the Lieute- 
nant of His Majeſty's Tower of London, do bring to this Houſe, on that 
Day, by that Time, the ſaid ſeveral Lords for the Purpoſes aforeſaid; And 
that Notice be forthwith given them of this Order. POS 


Die Jovis 19 Januarii, 1715. 


The Earl of Vintoun was brought to the Bar, by the Gentleman-Uſher 
of the Black Rod, where he kneeled until the Lord Chancellor directed 
him to riſe, and his Lordſhip acquaifited him with the above- mentioned 
Order, and demanded of him if he was ready to put in his Anſwer, 6 

He faid he had a Petition to preſent to the Houſe: He was an entire 


Stranger to the Nature of their Lordſhips Proceedings, and deſired his 


Petition might be read; and the ſame was read as follows. 


... 
To the Right Honourable the Lords piritual and Tem- 


poral in Parliament "Aſſembled. 
FL. \ ally. yo fy bp es ee 1 6 
The Humble Petition of George Earl of Mintoun, 
Humbiy Sheuet, © | ; 
HAT on Thar/Aay laſt J having apply'd to your Lordſhips, repre- 
| ſenting how I had caus d Application to be made to two Lawyers» 
to act as Council for me, in the Impeachment Exhibited before your Lord- 
ſhips againſt me by the Honourable Houſe of Commons, and that they 
both dechn'd to meddle, for Reaſons then given; your Lordſhips were 
pleas'd to allow me fome more time for nominating of Council, and Solli- 
citors, and this Day for giving in my Anſwers; but by reaſon of my cloſe 
Confinement, and that your Lordſhips Order for allowing ſome Perſons to 
have Acceſs to me, expired on Friday laſt at Eleven Forenoon; | have had 
no Opportunity of naming other Council and Sollicitors ; nor can | have 
the Aſſiſtance of any, till they are appointed by your Lordſhips, and they 
allow*d Acceſs to me. | 5 1 
That your Petitioner has ſevetal Speciallities and Matters of great Mo- 
ment, which he conceives Neceſſary to be a Part of his Anſwers, and 
which cannot be drawn into Form, without the Affiſtance of his Council 
and Sollicitors _ | | ha” 
Foraſmuch therefore as this Affair is to me of the greateſt Importance; 
may it pleaſe your Lordſhips to aſſign Sir Conſtantine Phipps, , and 
Mr. Peer Williams, to be Council, and Charles Menzies, and Mr. 
James Leſlie, to be my Sollicitors, and to order that they may have 
acceſs to me from̃ timè to time during my Tryal; as alſo that your 
Lordſhips would be pleas'd to allow Mr. George Hereot, a Miniſter. 
of the Church of England, to have Acceſs to me from time to time, 
ſeeing I am confin'd'in a Room alone. at : | : 
And your Petitioner ſhall ever pray, &c. 
| | WINTOUN. 
The faid Earl of Viutoun was directed to withdraw; and being 
withdrawn accordingly, 5 r 
The Order made on Thur ſclay laſt upon his Petition was read, as alſo the 
ſeveral 'Orders made on Monday laſt . 
Ordered, That the Council mentioned in the ſaid Petition be aſſigned 
him, and that either of the ſaid Sollicitors be likewiſe Aſſigned, and that 
he have time to put in his Anſwer to the ſaid Articles till Monday. 
next} And that the Clergyman mentioned in his Petition being 
his Relation, may have Acceſs to him, provided he will ſtay in Cuſtody 
with him during his Confinem ent. 0% 
Then the Earl of /Y7zroun was gain called in, and the Lord Chancellor 
acquainted him, that the Houſe ha conſidered his Petition, and aſlign'd him 
the Couneil he defired; and would aſſign bim either of the two Sollicitors 
© he ſhould chuſe; and that the Clergyman abovementioned. might come to 
him upon the Condition before expreſſed. Then the faid Earl of I intoun 
naming Mr. M#7z7#s, the Houſe accordingly aſſign'd him for his Sollicitor, 
and Ordered that the ſaid Council and Sollicitor may have Acceſs to him 
from time to timè at all ſeaſonable Hours; and he withdrew. 8 
1 Die Sabbati 21 Januarii, 1715. e 
A petition of George Earl of //inroun was preſented the Houſe and read, 
praying that their Lordſhips'will allow him ſuch further time for putting in 
bis Anſwer, as their Lordſhips ſhall think fit. 15 9 
-Ordered, That the ſaid Petition be Rejected. 


Die 


14059. 


Die Lune 23 Fanuarii, 1715. - 


The Earl of Yintoun being brought to the Houſe according to Or- 
der by the Lieutenant of the Tower, the Gentleman- Uſher was command- 
ed to bring him to the Bar, where he kneel'd until he was directed by the 


Lord Chancellor to riſe; and his — acquainted him that this was 
the peremptory Day appointed by the Houſe for his putting in his An- 
ſwer to the Articles of Impeachment exhibited againſt him by the Houſe 
of Commons, and asked him if he was ready to put in his Anſwer. | 
He thereupon made ſome Excuſes, and deſired further time for that 
purpoſe; | 7 | 
And was directed to withdraw. | 1 8 44 
Ordered, That the Earl of Wintoun be called in, and acquainted, that 


this Houſe, upon conſidering his Petition on Saturday laſt for further time 


to put in his Anſwer to the Articles of Impeachment exhibited againſt 
him, did Reje& his ſaid Petition; and having indulged him more than 
any other of the Lords Impeached, are {till of Opinion (this being the 
peremptory Day for putting in his Anſwer) to allow him no further time, 
and that the Conſequence of his refuſing to Plead which will enſue in 
Law is, that Judgment will be awarded againſt him, as if he had pleaded 
Guilty. Then, | | 

He was accordingly called in, and the Lord Chancellor acquainted him 
with the ſaid Matter. 

He thereupon delivered in at the Bar his Anſwer, fairly ingroſs'd on 
Parchment, which was read. 


Die Sabbati 28 Junuarii, 1715. 
The Commons replyed to the Anſwer of the Earl of Mintoun. 
Die Mercurii 8 Februarii, 1715. 


Ordered, by the Lords Spiritual and Temporal in Parliament afſembled, 
That Thurſday the ſixteenth Day of this Inſtant February, be, and is hereby 
appointed for the Tryal of George Earl of Wintoun at the Bar of this 
Houſe in Weſiminfter-Hall, upon the Impeachment of High- Treaſon ex- 
hibited againſt him by the Houſe of Commons. CO 


Die Veneris 10 Februarit, 1715. 


Upon reading the Petition of George Earl of Mintoun, ſetting forth, 
Thar he had a Petition in the Houſe on Fedne/day laſt, when their 
Lordſhips appointed Thar ſday next for the Petitioner's Tryal, deſiring that 
Conſideration might be had to the diſtance of the Place, and the ſeaſon 
of the Year, for bringing up of his Witneſſes, both Men and Women, from 
Scotland, and other Parts ; but the Noble Peer who promiſed, and would 
have moved the ſaid Petition, not being preſent at the time of making the 
Motion for appointing a Day of Tryal, the ſaid Petition was not preſented 
in Form, which occaſion'd the Appointment of ſo ſhort a Time, wherein 
it is altogether impoſlible co prepare any thing in order for the ſaid Tryal - 
And praying that this Houſe will grant an Order to compel the ſeveral Wit- 
neſſes following (vig.) John Gordon, George Trotter, George Hogg, John 
Stewart, all Servitors to the Earl of Mintoun, — Beatoun Wife to Mr. 
David Nicholſon in Tranent, Adam Purvis Clerk of the Epiſcopal Meet- 
ing-Houſe in Tranent, Chriſtopher Seton in Port-Seton, Lieutenant-General 
Wills, Forſter Eiq; Miller Eſq; Capt. Alexander Streton, 
Mackintoſh of Bordlim, Aenſlie, and —— Tod, Baillies of Mu/- 


ſelbrough, and the School-Maſter of Fiſheran, to appear before this Houſe 
at the Tryal, to give Evidence on Behalf of the Petitioner; and to al- 
low ſuch time for their coming hither, as, in regard to the diſtance of 
the Place, and the ſeaſon of the Year, and the importance of the * 

| 15 £7 their 
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their Lordſhips, in their | reat Wiſdom and Juſtice ſhall think reaſonable : 


It is Qrdered, That the Time appointed for the Tryal of the Petitioner 


in Weſtmin/ter-Hall be, and is hereby, enlarged to Thurſday the Eighth , 77% 7 0 
Day of March next: And that the ſeveral Perſons afore-named be, and u 8. 4 


are hereby required, to attend this Houſe on 7 bur {Jay the faid Eighth Day 
of March, as Witneſſes on Behalf of the Petitioner, except ſuch of the 
ſaid Perſons as are now Priſoners for High Treaſon; and that they ſhal! 
have the Protection of this Houſe for their ſafe coming and going, during 
the Time of the ſaid Tryal. . - -. . 4.3 | 
Die Lane 5 Martii, 1715. 5 
Upon reading the Petition of George Earl of W:ntoun, ſetting forth, 
That his Agents have uſed all Diligence poſſible in ſerving the Order 
of this Houfe for the Attendance of his Witneſſes; and now they are all 
on their way hither, part by Sea and part by Land: And that the Nature 
of his Defence is ſuch, that if the Witneſſes were arrived, as none of 
them are, the Time would be too ſhort to prepare his Briefs, and in- 
ſtruct his Council; And praying that the Time appointed for his ſaid 
Tryal, may be enlarged for ſuch Time as their Lordſhips, in their great 
Juſtice and Wifdam, ſhall think proper, in a Cafe ot ſo great Conſe- 


uence : It is Order'd, That the Time appointed for the Petitioner's 7al again 


ryal be, and is hereby, enlarged *till Thar/day the Fifteenth Day of this 47, inch g. | 


Inftant March, at Ten a Clock in the Forenoon. 
Die Lune 12 Martii, 1715. 

A Petition of George Earl of Wintoun was preſented to the Houſe and 
read, ſetting forth, That his Agents have uſed all poſſible Diligence in getting 
his Witneſſes hither, and ſeveral of them are lately arrived; but Four of the 
moſt material of them, tho? they all be on their way hither, are not yet come 
up, ſome of them being lame and others very infirm, ſo that they are not 

able to travel ſo quickly; nd praying, that the Time appointed for his 
Tryal may be enlarged for ſuch Time as their Lordſhips, in their great 
Juſtice and Wiſdom, ſhall think proper, in a caſe of ſo great Concern. 


And after Debate thereupon, and reading the Orders made in relation to 


theſaid Tryal, Charles Menzzes, the Petitioner's Sollicitor, was called in and 
examined upon Oath at the Bar touching the Allegations of the ſaid Petition: 
And failing to make good the ſame; | 

And being withdrawn, 
lt was moved to reje& the Petition. 


And the Queſtion being put whether the ſaid Petition ſhall be rejected, 


it was reſolved in the Affirmative. 
Die Martis 13 Martii, 1715. | 

Several Orders were made for preſerving the Peace, and touching the 
courſe of Proceeding, to, and at the enſuing Tryal; and among them, 

Ordered, That the Council aſſigned the ſaid Earl of Mintous may be pre- 
ſent when he is at the Bar, in order to be heard touching any Point or 
Matter of Law, if any ſuch ſhall ariſe. | 

| Die Mercuri 14 Marti, 1715 5 

Upon reading the Petition of George Earl of M iutoun, praying that this 
Houſe will be pleaſed to aſſign, and add Mr. Kettelby, and Dr. Straynhane 
to his Council formerly named, and that they may have acceſs to him du- 
ring his Confinement; It is ordered, That the Council above-mentioned 
be aſſigned the Petitioner, tobe heard to Matters of Law, but not to Matters 
of Fact, ſo as not to put off the Petitioner's Tryal, and that they or either of 
them have acceſs to the Petitioner from time to time, at all ſeaſonable times. 

A Motion being made, That the following Perſons, whoſe Names were 
contained in a Liſt Exhibited at the ſame time, on behalf of the Earl of 
Wintoun, might be Summon'd as Witneſſes for the ſaid Earl at his Tryal ; 
being then, as alledged, in or near the City of London - | 

C | Ordered, 
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Ordered, by the Lords Spiritual and Temporal in Parliament Aſſembled. 
That Fohn Gordon of Kirkhill, Alexander Nisbet Writer in Edimburgh, 
William Knox, Thomas Baine, John Watteſone, all three of Seaton; Mrs. 
Magdalen Corsbie of Cannongate, Agnes Duncan of Seaton, Dr. Lidderdale a 
Phyſician, Dr. Cockburne a Divine, Dr. John Ing/is, Major Sinclair, George 


_ Trotter, and George Hoge of Seaton, be and are hereby required to attend 


this Houſe in Weſtminſter-Hall, to Morrow at Ten a- Clock in the Forenoon, 
in order to be examined as Witneſſes, on the Behalf of George Earl of Win- 
tous at his Tryal. [ | i 
The Houſe being Informed that the Earl of Vintous defired that Gene- 
ral Carpenter might be examined as a Witneſs at his Tryal; . 
The ſaid General Carpenter being a Member of the Houſe of Commons; 
A Meſſage was ſent to that Houſe by Mr. Zo/ford and Mr. Lovibond, to 
Acquaint them, that the Lords do deſire that they will give leave to the 
faid General Carpenter to be examined at the ſaid Earl's Tryal 
Ordered, That the Witneſſes which ſhall be produced by the Earl of 
Wintoun to be examined in his Defence, ſhall be examin'd upon Oath, 
which Oath to be adminiſtred to the Witneſſes on both Sides at the ſaid 
Tryal ſhall be this : | 
The Evidence which you ſhall give in this Tryal, concerning George Far] 
of Wintoun, Priſoner at the Bar, ſhall be the Truth, the. whole 


Truth, and nothing but the Truth. 
| So help you God, and the Contents of this Book. 


. Die Jovis 15 Martii, 1715. | 
The Meſſengers ſent Yeſterday to the Houſe of Commons return An- 
ſwer, That the Commons have given leave to General Carpenter to be Exa- 
mined as a Witneſs at the Tryal of George Earl of intoun. | 
The Houſe was then Adjourn'd into Weſiminſter-Hall. 


Begun in Meſtminſter- Hall on Thurſday, March 15, 171d. 
. Day. 
BO UT One of the Clock the Lords came from their own Houſe 


into the Court erected in Weſiminſter-Hall in the manner fol- 


lowing. | | 
The Lord Highs Steward's Gentlemen Attendants, two and two. ; 
The Clerks Aſſiſtant to the Houſe of Lords, and the Clerk of the Parlia- 


ment, with the Clerk of the Crown in the Court of Chancery; the Clerk of 


the Parliament bearing the King's Commiſſion to the Lord High- Steward. 
The Maſters in Chancery, two and two. : 
Then the Judges. 
The Peers Eldeſt Sons, and Peers Minors, two and two. 
Four Serjeants at Arms with their Maces, two and two. 
The Yeoman Uſhers of the Houſe, © 
Then the Peers, two and two, beginning with the youngeſt Barons. 
Then four Serjcants at Arms with their Maces. 
The Ser jeant at Arms attending the Great-Seal, and Purſe-Bearer. 
Then Garter King at Arms; and the Gentleman-Ulher of the Black- Rod, 
carrying the White Staff before the Lord High- Steward. 
he Lord High- Steward alone, his Train born. 


When the Lords were placed in their proper Seats, and the Lord High- 


Steward upon the Wooll- Pack, h 

The Clerk of the Crown in the Court of Chancery ſtanding before the 
Clerk's Table, with his Face towards the State, having his Majeſty's Com- 
miſſion to the Lord High-Steward in his Hand, made three Reverences to- 
wards the Lord High. Steward; and, on his Knee, preſented the Commiſſion 
to the Lord High-Steward ; after which, and uſual Reverences, the ſame 


was carried down to the Table: And then Proclamation for Silence 24 


made in this manner; 


2] 
O Yes, O Yes, O Yes! Our Sovereign Lord the King ſtrictly charges 
and commands all manner of Perſons to keep Silence, upon Pain of Impri- 
{onmenr. : 


I hen the Lord High- Steward ſtood up, and ſpoke to the Peers. 
Lord High- Steward. His Majeſty's Commiſſion is going to be read; your 
Lordſhips are deſired to attend. 


All che Peers uncovcred themſelves, and they and all others ſtood up un- 
covered while the Commiſſion was reading. | 5 


GEORGIUS R. 

EORG HOS, Dei Gratia, Magne Britanniæ, Francie & Hibernie Rex, 
Fidei Defenſor, Sc. Prædilecto & Fideli Conſiliario noſiro Willielmo 
Domino Cowper, Cancellario naſtro Magne Britanniz, Salutem. Cum Georgi- 
us Comes de Winton, cum aliis, coram Nobis in præ ſenti Parliamento, per 
Milites, Cives & Burgenſes in Parliamento — Aſſemblat de alta fr - 
ditione per ipſum Georgium Comitem de Winton & a Commiſſ” & perpetrat 
in nomine ipſorum Militum, Civium & Burgenſium, & nomine omnium Com- 
munium Regni noſiri Magne Britannie impetit & accuſat exiſtit Nos con- 
ſiderantes quod Fuſtitia eſt Virtus excellens & altiſſimo complacens, Volente fg 
gue quod predit? Georgius Comes de Winton, de & pro Proditione unde ip ſe 


ut præfertur impetit'® accuſat exiſtit coram Nobis in 22 Parliamento 


noſtro, ſecundum Leg & Con ſuetud hujus Regni noſtri Magne Britannie, & 


ſecundum Conſuetudinem Parliaments audiatur, ſententietur © adjudicetur 


cæteraque omnia, que in hac parte pertinent, debito modo exerreantur & exe- 
quantur, ac pro eo quod Proceres © Magnates in preſenti Parliamento noſtrs 
aſſemblat Nobis humilime ſupplicaverunt ut Seneſcallum Magnæ Britannie 
pro hac vice conſtituere dignaremur. Nos de fidelitate, prudentia, provides cir- 
cumſpectione & induſiria veſtris plurimum confidentes, Ordinavimus & Con- 


ſtituimus vos, ex hac Cauſa Seneſtallum Magne Britannie ad Officium illud, 


cum omnibus eidem * in hac parte debit & pertinen (hac vice) gerend 
occupand & exercend Et ideo vobis Mandamus quod circa præmiſſa dili- 


genter intendatis, & omnia quæ in hac parte ad Officium Seneſcalli Magne 


Britanniæ pertinent & requiruntur hac vice faciatis, exerceatis, & exe- 

 quamini cum effeffu. In cujus rei Teſtimonium has Literas noſftras fieri 

fecimus Patentes, Teſte meipſh apud Weſim Decimo Quinto Die Marti, 
Anno Regni noſtri Secundo 

Per ipſum Regem propria Manu Signat 

| | | Wr ighte. 

Ser jeant at Arms. God ſave the King. | 

Then the Herald and Gentleman Uſher of the Black Rod, aſter three 
Reverences, kneeling, preſented the White Staff to his Grace; and then 
his Grace, attended by the Herald, Black Rod and Seal-Bearer (making 
his proper Reverences towards the Throne) removed from the W ooll-Pack 
to an armed Chair, which wasplaced on the uppermoſt Step but one of the 
Throne, as it was prepared for that purpoſe, and then ſeated himſelf in the 
Chair, and delivered the Staff to the Gentleman Uſher of the Black Rod 
on his Right Hand, the Seal-Bearer holding the Purſe on the Left. 

Clerk of the Crown. Serjeant at Arms make Proclamation. 

Serjeant at Arms. O Yes, O Yes, O Yes! Our Sovereign Lord the 
King ſtrictly charges and commands all manner of Perſons to keep Silence, 
upon Pain of Impriſonment. | 5 

Then another Proclamation was made, as follows. 

O Les, O Ves, O Ves! Lieutenant of the Tower of London bring forth 
your Priſoner to the Bar, according to the Order of the Houſe of Lords 
to you directed. 

hen George Earl of Wintous was brought to the Bar by the Deputy Go- 
vernour of the Tower, having the Ax carry d before him by the Gentle- 
man Jaylor, who ſtood with it on the Left Hand of the Priſoner, with 
the Edge turned from him. The Priſoner when ke approach'd the Fo 
after 


18 ; | 
(after kneeling,) bowed to his Grace the Lord High-Steward, and to the 
Houſe of Peers; which Complement was returned him by his Grace, and 
the Houſe of Peers. 
And Proclamation being again made for keeping Silence, 
The Lord High Steward ipake to the Priſoner as follows. 


George Earl of Wintoun, You are brought to the Bar of this Avguſt Judt- 
cature, in order to a fair and impartial Tryal, on the Impeachment of High- 
Treaſon Exhibited againſt you by the Commons of Great- Britain in Parliament 
aſſembled ; to which you. have anſwered, and pleaded Not Guilty: There- 
upon the Commons have replied, and undertaken to prove you Guilty of the 
Hi h-Treaſon whereof you ſtand Impeached. | | | 

Under this heavy Charge (of which your Lordſhip has long ſince had a 
Copy, and which you will now hear read again) nothing can be à greater 
Support to your Mind (eſpecially if not conſcious of Guilt) than to conſider 
that you are about to be Teyed by your Peers; not any ſelect Number of 
them, but by their whole Body aſſembled in Parliament, and indifferently 
ſummoned to attend this Tryal. | | LE 

Hence your Lordſhip may be aſſured, That Juſtice will be adminiſtred to 
you, attended not only with that common Degree of Compaſſion which Hu- 
manity it ſelf derives to Perſons in your Condition, but allo with that extra- 
ordinary Concern for you, which naturally flows from a Parity of Circum- 
ſtances common to your felf, and to them who Judge you, 8 Bonds, 
the 4.5 7 Accuſation laid upon you, with its Conſequences, almoſt only ex- 
cepted. ro. 5 

On the other hand, you muſt not hope, that if you ſhall be clearly prov'd 
Guilty, their Lordſhips, being under the ſtrongeſt Obligation to do Right that 
can be laid on Noble Minds, I mean that of their Honour. will not break 
through all the Difficulties unmerited Pity may put in their way, to do per- 
fect Juſtice upon you, however miſerable that muſt render your Condition. 

Your Lordſhip will not be interrupted while you are making your Defence 
in a proper manner; and therefore you will alſo attend with Patience to what 
ſhall ſaid by the Managers of the Houſe of Commons, or given in Evidence 
againſt you. . : | | 

| When any of the Witneſſes produced againſt you by the Gentlemen of the 
Houſe of Commons are thoroughly examined by them, your Lord(hip will 
have Liberty to croſs- examine every Witneſs before another is called. 

But the Council aſſigned you are not to croſs- examine any Witneſſes, nor 
to give you any A ſſiſtance, publick or private, while Matter of Fact only is in 
Queſtion ; but if any Matter of Law ariſe during the Courſe of your Tryal, 
they may ſpeak to it in your Lordſhip's Behalf: And to that end they are per- 
mitted to be within hearing, that they may be the more ready and able to 
ſerve your Lordſhip on ſuch Occaſion, 

Your Lordſhip is the firſt that on an Impeachment for High Treaſon will 
have had the Benefic of a good Law made in the Firſt Year of the late Queen 
(lince the Reyolution;) whereby in all Tryals for High Treaſon, as well as 
other capital Offences mentioned in the Ad, the Witneſſes produced on the 
Part of the Prifoner are to be examined on their Oaths: So that your Wit- 
neſſes will become intitled, in reſpect of the Obligation under which they give 
their . to the ſame Degree of Credit as the Witneſſes produced a- 
gainſt you will be. | | | | 

I take it for granted, that if your Lordſhip deſires it, you will be allowed 
the Uſe of Pen, Ink, and Paper, to take Notes in order to your Defence: 
And I doubt nor bur if during the Tryal you are obſerved to omit any juſt 
Adyantage which the Law allows you, i ſhall not only be excuſed, but ap- 
proved, if I put you in mind of it. . | 
I am alſo commanded to acquaint your Lordſhip, That when you have Oc- 
caſion to ſpeak you are to addreſs your ſelf re the Lords in general, and not 
to any Lord in particular; as all others who ſhall have Occaſion to ſpeak in 
this Tryal will likewiſe take notice they are to do. | The 


[9] 

The Lord High-Steward having done, commanded the Articles of Im: 
peachment, and the Earl of Vintoun's Anſwer thereunts, as alſo the Repli- 
cation of the Commons to the ſaid Anſwer, ro be fead; and the fame were read 
accordingly, as follows. 


ARTICLES of Impeachment of High Treaſon exhi. 
bited againſt ſames Earl of Derwentwater, William 
Lord Widdrington, William Earl of Nithiſdale, 

George Earl of Winton, Robert Earl of Carn- 
wath, William Viſcount Kenmure, and William 
Lord Nairn. 


\ V3 RE As for many Tears laſt a moſt wicked Deſign and Contri- 
vance has been formed and carried on, to fubyert the ancient and 
eſtabliſhed Government, and the good Laws of theſe Kingdoms 

fo extirpate the true Proteſtant Religion therein Eftabliſhed, and to deſtroy 

its Profe ſſors; and inſtead thereof, to introduce and ſettle Popery and An. 
bitrary Power; in which unnatural and horrid Confpiracy great Numbers of 

Perſons of different Degrees and Qualities have concerned themfelyes and 

ated; and many Proteſtants, pretending an uncommon Zeal for the 

Church of England, have joy ned thcmfſelyes with profeſſed Papiſts, uniting 

their Endeavours to accompliſh and execute the aforeſaid wicked and trat- + 

terous Deſigns : 

And whereas it pleaſed Almighty God in his good Providence, and in his 
Treat Mercy and Goodneſs to theſe Nations, to crown the unwearied En- 
eavours of his late Majeſty King William the Third of ever glorious Mo- 

mory, by making him the Inſtrument to procure the Settlement of the 

Crown of theſe Realms in the Illuſtrious Houſe of Hanover, as the only 

Means under God to preſerve our Religion, Laws, and Liberties, and to 

ſecure the Proteſtant Intereſt of Europe; ſince which happy Eſtabliſhment 

the ſaid Conſpirators have been indefatigable in their Endeavours to de- 

ſtroy the ſame, and to make way for the vain and groundlefs Hopes of a 

2 Impoſtor and Popiſh Pretender to the Imperial Crown of theſe 

calms. 

And to accompliſh theſe Ends, the moſt immoral, irreligious and un- 
chriſtian-like Methods have been taken, but more particularly in the laſt 
| Years of the Reign of the late Queen Anne, during which time all imagi- 

nable Endeavours were ufed by the ſaid Conſpirators to prejudice the Minds 
of the Subjects of this Realm againſt the Legality and Juſtice of the ſaid 

Settlement of the Crown: And for that purpoſe the Holy Scriptures were 

. wreſted, and the moſt wholſome Doctrines of the Church of England per- 

verted and abuſed by Men in Holy Orders, in the moſt publick and ſcan- 

dalous manner, in order to condemn the Juſtice of the late happy Revo- 
lution; and thereby to ſap and undermine the Foundation of the ſaid happy 

Eſtabliſhment ; and the moſt notorious Inſtruments of theſe wicked Pur- 

poſcs were countenanced by particular Marks of publick Favour and Diſtin- 

tion; falſe and dangerous Notions of a ſole Hereditary Right to the Impe- 
rial Crown of theſe Realms were propagated and encouraged by Perfons in 
the higheſt Truſt and Employments, contrary to the ancient, undoubted and 
eſtabliſhed Laws of theſe Kingdoms; jefuitical and ſcandalous Diſtinctions 
were invented and publickly inculcated, to enervate the Force and Obligation 
of thoſe Oaths which had been contrived in the plaineſt and ſtrongeſt Terms 
by the Wiſdom of Parliament for the Security of the faid Eſtabliſnment; and 
| | Tt D "ol 
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to conceal their Deſigns, and thereby the better to enable them to carry on 

the ſame, great Numbers of the ſaid Conſpirators of all Ranks and Conditions, 
pretending a Zeal for the Proteſtant Succeſſion, openly and yoluntarily took 

the ſaid Oaths; groundleſs Fears of the Danger of the Church of head 

were fomented throughout theſe Kingdoms, to diſorder the Minds of well- 

diſpoſed Proteſtants. | | 

By all which and many other ſuch ungodly Practices of the ſaid Conſpira- 
tors, the moſt cauſeleſs and dangerous Jealouſties and Diſſatisfactions were 
created in the Minds of the good People of this Kingdom, and great Num- 
bers of well-meaning, but deluded Proteſtants were much diiquicred. 

But nevertheleſs theſe diſhoneſt Methods were purſued by the ſaid Conſpi- 
rators with indefatigable Induſtry, as the only Means to weaken the Founda- 
tions of the ſaid happy Eſtabliſhment. 

And whereas the Diſſolution of the late glorious Confederacy againſt France, 
and the Loſs of the Ballance of Power in Europe, were further Steps neceſſary 
to compleat the Deſigns of the ſaid Conſpirators; And the ſame being ef- 
fected by the late ignominious Peace with France, the French King was ren- 
dred formidable, and the Proteſtant Succeſſion was thereby brought into the 
moſt imminent Danger; and by theſe and other pernicious Meaſures, the 
Deſtruction ſo long intended by the ſaid Conſpirators for theſe poor Nations 
ſeemed near at Hand. | | | 

At which Time, and under which moſt deplorable Circumſtances, it plea- 
ſed Almighty God in his infinite Wiſdom to call to himſelf the late Queen 
Anne, and by a Concurrence of many moſt wonderful Providences to give 
a quiet and peaceable Acceſſion to his preſent moſt Gracious Majeſty to the 
Throne of his Anceſtors, to which he was received with one full Voice and 
Conſent of Tongue and Heart, and the united Joy of every good Subject 
and good Proteſtant, as their only lawful and rightful Liege Lord; and 
altho from the Moment his Majeſty Aſcended the Throne to this Day, 
his Reign has been one Series of Wiſdom, Juſtice and Clemency ; his La- 
bours Conſtant, Unwearied and Succeſsful to retrieve the Honour and Repu- 
tation of theſe Nations; to re-eſtabliſh the Trade and recover the Wealth 
of his Kingdoms; and although all imaginable Encouragement has been given 
to the Church of England, and all Tenderneſs ſhewn even to his Popiſh Sub- 


jects, and his conſtant Care has been to procure the univerſal Good of his 


People; nevertheleſs the ſaid Conſpirators have, by the moſt vile and impious 
Methods, renewed their Endeavours to throw theſe Kingdoms into the utmoſt 
Confuſion, and to entail endleſs Miſeries on us and our Poſterities: For theſe 
Ends many of the above- mentioned moſt wicked and dangerous Practices have 


been repeated with the utmoſt Induſtry and Inveteracy, to delude, diſorder, 


and corrupt the Minds of his Majcſty's good Subjects; the moſt groundleſs 
Jealouſies have been fomented againſt his wiſe and happy Adminiſtration, and 
in many Parts of his Kingdoms the moſt unnatural, unexampled Riots and Tu- 
mults, by the ſecret and malicious Endeavours of the ſaid Conſpirators, have 
been procured, ſtirred up, and encouraged againſt his peaceable Proteſtant 
Subjects, under falſe Pretences of Zeal for the Church of England, and there- 
by more effectually to delude his good Subjects, and ſeduce them from their 
Allegiance, and prepare them for an open Rebellion, | 

And the ſaid Conſpirators having at length reſolved to deprive theſe Nations 
of the invaluable Bleſſings which they now enjoy under the wiſe and gentle 
Reign of His preſent moſt Gracious Majeſty King George, and of the certain 
Proſpect of Happineſs which they have for their Poſterity, in a Succeſſion of 
Princes derived from himſelf; did contrive, confederate and reſolve to put their 
moſt malicious, wicked, and traiterous Deſigns into immediate Execution; for 
which purpoſe, James Earl of Derwentwater, William Lord Widdrington, 
William Earl of Nithiſdale, George Earl of Winton, Robert Earl of Carnwath, 
William Viſcount Kenmure, and William Lord Nairn, together with Thomas 


Forſter, 
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Forſter, Jun. the Lord Charles Murray, Edward Howard, Thomas Kr- 
rington, John Clavering, William Jhaftoe, Sir Francis Anderton, Ralph 
Standiſh, Richard Townly, Thomas Butler, Thomas Walton, Gabriel Hasket, 
Richard Gaſeoigne, and divers other Perſons, as falſe Traytors to his pre- 
ſent moſt Sacred Majeſty King George, the only lawful and undoubted 
Sovereign of theſe Kingdoms, having withdrawn their Allegiance, and 
cordial Love, and true and due Obedience, which they as good and faith- 
ful Subjects owed to his ſaid Majeſty, did, in or about the Months of Sep- 
tember, October, or November 1715, molt wickedly, maliciouſly, falſely 
an traiterouſly imagine and compaſs the Death of his ſaid moſt Sacred 
ajelty. 

Add tbe the Accompliſhing and Executing their ſaid Traiterous Pur- 
poſe, they the ſaid James Karl of Derwentwater, William Lord Wid- 
drington, Ii illiam Earl of Nithiſdale, George Earl of Winton, Robert Earl 
of Carnwath, William Viſcount Keamure, and William Lord Nairn, did, 
in or about the ſaid Months or ſome of them, and at diverſe other Times, 
and in diverſe Places within this Kingdom, wickedly and traiterouſly agree, 
confederate, conſpire, and reſolve together, with many other evil-diſpo- 
ſed Perſons, to raiſe, excite, and levy within the Counties of Teviotdale. 
Northumberland, Cumberland, and the County Palatine of Lancaſter, and 
elſewhere within this Kingdom, a moſt Cruel, Bloody, and Deſtructive 
War, againſt his Majeſty, in order to depoſe and murther his Sacred Ma- 
jeſty, and to deprive him of his Royal State, Crown and Dignity. 

And the ſaid Zames Earl of Derwentwater, William Lord Widdring- 
tan, William Earl of Nithi/adale, George Earl of Winton, Robert Earl of 
Carnwath, William Viſcount Kenmure, William Lord Nairn, their Ac-, 
complices and Confederates, in or about the Months aforeſaid, in the 
Counties aforeſaid, or ſome of them, did gather together great Numbers 
of his Majeſty's Subjects, and with them did aſſemble in a warlike and 
traiterous Manner, in order to raiſe 'Tumults and Rebellion within this 
Kingdom; and having procured great Quantities of Arms, Ammunition 
and warlike Inſtruments, at the Times and Places aforeiaid, or ſome of 
them, did form and compoſe, or did aſſiſt in the Forming ana oſing 
an Army of Men, conſiſting of his Majeity's Liege Subjects, in 2 0 
wage War againſt his ſaid Majeſty, for and in behalf and in favour of the 
ſaid Pretender to the Crown of theſe Realms; And the ſaid laſt mentioned 
Conſpirators, their Accomplices and Confederates, at the Time and Times 

and Places aforeſaid, and at divers other Times and Places within this 
Kingdom, did maliciouſly and traiterouſly make, levy, and raiſe War and 
Rebellion againſt his moſt Sacred Majeſty, and in a warlike and hoſtile 
Manner did march thro? and invade ſeveral Parts of this Kingdom, and did 
unlawfully take and ſeize the Horſes and other the Goods and Chattels of 
many of the peaceable and good Subjects of his Majeſty, and in other Pla- 
ces did take and ſeize, from his Majeſty's faithful Subjects, Guns, and other 
warlike Inſtruments, for the carrying on their traiterous Purpoſes. 

And the ſaid laſt mentioned Conſpirators, their Complices and Confede- 
rates, during their March and Invaſion aforeſaid, in open Defiance of his 
moſt Sacred Majeſty's juſt and undoubted Title to the Imperial Crown of 
theſe Realms, did wickedly and traiterouſly Cauſe and Procure the ſaid Pre- 
tender to be proclaimed, in the moſt publick and ſolemn Manner, as King 
of theſe Realms; and in ſeveral Places in the Counties aforeſaid, or ſome 
of them, did unlawfully take and ſeize from his Majeſty's Officers of the 
Revenue the publick Mony, for the Uſe and Service of the ſaid Pretender ; 
and tho” many of the Conſpirators are avowed Profeſſors of the Popiſh Re- 

ligion, yet the more effectually to cover and diſguiſe their moſt wicked and 
traiterous Deſigns, and to delude his Majeſty's Subjects, they did prevail 

on 
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on and procure ſeveral Men in Holy Orders, Miniſters of the Church of 


England and who had betore that time abjured the ſaid Pretender, to 
Accompany, Countenance and Abet the ſaid molt traiterous Enterprize, 
and in ſeveral Places in the Counties aforeſaid, where the ſaid Conſpira- 
tors, their Complices and Confederates then were, to pray for the ſaid 
Pretender in the publick Churches, as King of theſe Realms. 

That the ſaid laſt mentioned Conſpirators, their Accomplices and Con- 
federates, did, on or about the Ninth, Tenth, Eleventh, Twelfth or Thir— 
teenth of November aforeſaid, Traiterouſly ſeize and poſſeſs themſelves of 
the Town of Preſton, in the County Palatine of Lancaſter, againſt his Ma- 
jeſty, and did then and there in a warlike and hoſtile Manner levy War, 
Oppoſe, Engage and Fight againſt his Majeſty's Forces; and did then and 
there cauſe and procure a miſerable and horrid Slaughter and Murther of 
many of His Majeſty's faithful Subjects. | | 

All which Treaſons and Crimes above-mentioned were Contrived, Com- 
mitted, Perpretated, Acted and Done, by the ſaid James Earl of Der- 
wentwater, William Lord Widarington, William Earl of Nithiſdale, George 
Farl of Winton, Robert Earl of Carnwath, William Viſcount Keumure, 
William Lord Nairn, and other the Conſpirators aforeſaid, againſt Our 
Sovereign Lord the King, His Crown and Dignity ; and contrary to the 
Duty of their Allegiance, and againſt the Laws and Statutes of this King- 
dom. 

Of all which Treaſons and Crimes, the Knights, Citizens and Burgeſſes 
in Parliament Aſſembled, do, in the Name of themſelves, and of all the 
Commons of Great Britain, Impeach the ſaid Fames Earl of Derwentwa- 


ter, William Lord Widdrington, William Earl of Nithiſdale, George Karl of. 
Winton, Robert Earl of Carnwath, William Viſcount Kenmure, William 


Lord Nairn, and every of them. | | | 

And the ſaid Commons by Proteſtation ſaving to themſelves the Liberty 
of exhibiting at any time hereafter any other Accuſations or Impeachments 
againſt the ſaid Zames Earl of Derwentwater, William Lord Widdrington, 
2 illiam Earl of Nithiſdale, George Earl of Winton, Robert Earl of Garn- 
wath, William Viſcount Keumure, and William Lord Nairn, or any of 
them; and alſo of Replying to the Anſwers which the ſaid James Earl of 
Derwentwater, William Lord Widdrington, William Earl of Nithiſdale, 
George Earl of Winton, Robert Earl of Carnwath, William Viſcount Ken- 
mure, and William Lord Nairn, or any of them, ſhall make to the Pre- 
mifles, or any of them, or to any Impeachment or Accuſation that ſhall be 
by them Exhibited according to the courſe and proceedings of Parliament; 
And do pray that the faid Zames Earl of Derwentwater, William Lord 
Widarington, William Earl of Nithi/ſdale, George Earl of Minton, Robert 
Earl of Carnwath, Wiiliam Viſcount Kenmure, and William Lord Nairn, 
be put to Anſwer all and every the Premiſſes; And that ſuch Proceed- 
ings, Examinations, Tryals and Judgments may be upon them and every 
of them had and uſed as ſhall be agreeable to Law and Juſlice. 


The Anſwer of George Earl of Wintoun, to the Arti- 


cles of Impeachment Exhibited againſt him by the 


Honourable Houſe of Commons, ſor High Jrcaſon, and 
other High Crimes and Miſdemeanonrs. 


THE faid Earl ſaving to himſelf all Benefic of Exception to the Incer- 
tainties and Inſufficiencies in the ſaid Articles of Impeachment con- 
tained, and alſo all Advantages and Privileges belonging to him as a Peer 
ge 
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of Great Britain, for Anſwer to the ſaid Articles ſays, That he cannot 
but eſteem it the greateſt Additions to his Afflictions, to fall under the 
Diſpleaſure of the Honourable Houſe of Commons: Yet as his Innocence 
under theſe Misfortunes is his Support, ſo he hopes it will be his Security. 
He being taken with Perſons that were in Arms againſt the Government, 
might reaſonably be preſumed to be equally guilty, and to be juſtly joined 
with them in the ſame Impeachment; but when it ſhall appear how much 
the Circumſtances of his Caſe differ from others, he does not doubt but 
your Lordſhips great Juſtice will diſtinguiſh him in Judgment; and that 
it will be as pleaſing to that Honourable Body, who are his Accuſers, to 
have an Innocent Man acquitted, as one that is Guilty condemned. He 
| begs leave to take notice, That he is deſcended from a very ancient, no- 
ble Family, in whoſe Blood the Streams of Loyalty were always pure, ne- 
ver.corrupted or polluted with Treaſon or Sedition; and he never dege- 
nerated ſo much from his Loyal Anceſtors,” as to form or carry on any 
Deſign to ſubverc or alter the Conſtitution of theſe Kingdoms, but for 
the Preſervation of it was upon all Occaſions ready to ſacrifice his For- 
tune, and even his Life: He was ſo cautious to avoid giving occaſion to 
to be ſuſpected by the Government, that about Eight Years ago, upon his 
Return from his Travels, he withdrew from all Converſation, and confi- 
ned himſelf to his Houſe, never correſponded by Letter with any Perſon 
whatſoever; yet to his great Misfortune, he could not be quiet or ſafe in 
his cloſeſt Retirement, for many Perſons both Officers and others of the 
Militia of the Shire of Lothian, under the ſpecious Pretence of ſerving 
the Government, but in reality actuated by private Pique and Revenge, 
ſeveral times, contrary to Law, forcibly entred by Night into his Dwelling- 
houſe, called Seaton Palace, rifled it, turned his Servants out of Doors, and 
carried away the Proviſions of his Family. The moſt Sacred Places did not 
eſcape their Fury and Reſentment, they broke into his Chapel, defaced 
the Monuments of his Anceſtors, took up the Stones of their Sepulchres, 
thruſt Irons thro' their Bodies, and treated them in a moſt Barbarous, In- 
human and Unchriſtian-!ike manner; Cannon and Mortars were brought 
to demoliſh his Houſe, and ſeveral Troops of Dragoons having gotten the 
Poſſeſſion thereof, ſome of them Kept Guard there, and when they left it, 
many of the Militia enter'd, and kept Poſſeſſion thereof 'till they were dri- 
ven from thence by the Highlanders, by whom he was likewiſe very ill 
treated, he being the only Perſon that was plunder d by them. By theſe 
and many other Severities, the ſaid Earl was forced to leave his Houſe, and 
ſeek for Shelter among his Tenants and Neighbours, where he was purſued 
from Houſe to Houſe, and at laſt very unfortunately driven into the Com- 
pany of ſome of the Gentlemen named in the Impeachment. He preſumes 
to affirm to your Lordſhips, that he did not join them with a Traiterous 
or Rebellious Deſign, but only with an Intention to preſerve himſelf from 
being inſulted and aſſaſſinated; for he had been once before taken up 
without any Warrant or Authority, and having got from the Perſons in 
whoſe Cuſtody he was, they threatned, if they could retake him, to mur- 
der him; and had before imbrued their Hands in the Blood of the Son 
of a neighbouring Gentleman. He never intended to have left his own 
Country; and when ſome Gentlemen mentioned coming into England, 
he oppos'd it; he was far from aſſiſting or encouraging them in their Un- 
dertakings; he was not admitted into their Secrets, nor informed of- their 
Deſigns, and was ſo much a Stranger to their Proceedings, that when they 
marched towards Northumberland, he was told they were going along the 
Skirts of the Hills in Scotland to avoid General Carpenter; but afterwards 
diſcovered they were in England when it was too late, and to return alone 
into Scotland was too hazardous, which he did not attempt, becauſe he 

had reaſon to believe they would ſoon go back to Scotland. 
E Altho 
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Altho he was conſtraine].to keep the other Lords and Gentlemen Compa- 
ny, ee bon in any act of Hoſtility, nor aſſiſted in ta- 
1 of the Publick Mony, or in ſcizing any Guns or other Warlike In- 
ſtruments, or countenanced or abetted them therein. He did not at Preſton 
or elſewhere fire a Piſtol, offer Violence to any Perſon whatſoever, or in any 
other manner 1 againſt or reſiſt his Majcſty's Forces, but with the reſt. ſur- 
rendered himſelf ro General Wills. The Honour of a Peer is more valuable 
than Life itſelf, and therefore he ought to 815 much the more cautious that 
it be not ſtained with the leaſt Imputation of Guilt. The ſaid Earl knows his 
Innccence, and hopes your Lordſhips will excuſe him, if in Juſtice to himſelf, 
and for the Preſeryation of his Honour, he does not take upon him the Guilt 
of Crimes, the very Thoughts of which were always Strangers to his Breaſt : 
And therefore, in Anſwer to the Impeachment, he ſays, That he is Not Guil- 
ty of the Trcaion and other the Crimes and Miſdemeanours mentioned in the 
ſaid Articles, or any of them, in Manner and Form as is therein alledged ; and 
for his Tryal puts himſelf on your Lordſhips, who are his Peers, and begs 
your Lordihips to believe that his Anſwer proceeds from the Senſe he has of 
the Truth ot it, and not from Obſtinacy or any Inclination to give your Lord- 
ſhips and the honourable Houſe of Commons any unneceſſary Trouble, or 
from the leaſt Doubt or Miſtruſt of his Majeſty's Clemency. But if upon his 
-Iryal it ſhall appear, that he hath committed any Act which in the Rigour of 
the Law may be conſtrued to amount to the Crime of High Treaſon, he hopes 
the Innocence of his Heart and his Ignorance in the Law will, by the Power 
of your Lordſhips Interceſſion, render him an Object of his Majeſty's Mercy, 
which he and the reſt at the time of ſurrendering themſelves were encouraged 
by his Majeſty's Officers to depend upon. The ſaid Earl ſubmits his Caſe 
thus circumitanced to your Lordſhips great Wiſdom and Judgment, and hum- 
bly prays your Lordſhips favourable Interpretation thereof, not doubting but 


" 


. 


to make his Innocence appear to your Lordſhips Satisfaction. 
| #FINTOUN. 


The Reply of the Houſe of Commons ro the Anſwer of George 
Trey” 7 Bet VV mnonn” = = 


A Mcſſage was brought from the Houſe of Commons by Mr. Hampden and 
others, to acquaint this Houſe, That they have conſidered the Anſwer 
of George Earl of V intoun to the Impeachment exhibited againſt him by the 
Knights, Citizens, and Burgeſſes aſſembled in Parliament, and do aver their 
Charge againſt the ſaid George Earl of Wintoun for High Treafon to be true, 
and that the ſaid Earl of Yrntour is guilty of the High Treaſon in ſuch man- 
ner as he ſtands impeached; and that the Commons will be ready to prove 
their Charge againſt him ar ſuch convenient time as ſhall be appointed for 
Tord High- Steward. The, Diſtance of this Place from the Bar is ſo very 
great, that I am obliged to ask your Lordſhips Leave that I come down to 
the Table. 7 OE” 
Lords. Ay, ay. | 

Which being done accordingly, 
be Lord High-Steward ſaid, Gentlemen of the; Houſe of Commons, you 


will be pleaſed now to proceed. | 
| Mr. Hampden. M. Lords, We appear in this Place in behalf of all the 


ommons of Great Britain, to make god the Impeach- 
ment of High Trealon againſt the Priſoner at the Bar, George Earl of Wintorn. 
'"" The Commons in Parliament aſſembled being juſtly alarmed with the-Dan- 
gers to which this Nation has been expoſed by the late unnatural Rebellion, 
have found it incumbent on them to enquire into the Authors and Promoters 
22 . 
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of ſo fatal; and pernicious an Attempt, which was no leſs than to deprive 


theſe Nations of the invaluable Bleſſings which they enjoy under the wile and 


gentle Reign of his maſt. Sacred Majeſty King George. 
The indiſpenſable Duty which the Commons owe to his-Majcſty, and to 
thoſe they repreſent, engage them to appear in the Cauſe of their Country, 


by examining into the Riſe and Progreſs. of the ſaid late Traiterous Enterprize, 


contrived and carried on with an Intent to depoſe and murder his ſaid Majeſty, 
and to ſet up a Popiſh Pretender to the Crown of theſe Realms, and in conſe- 
quence, to change the Conſtitution of this Nation, and to introduce a Slaviſh 
and Arbitrary Government. 4 85 | 
The Earl,of Vintaun appearing to the Commoas to have been deeply enga- 
ged in the late Rebellion, their Zeal and Affection, and their Concern for the 
Safety of the Nation, and the Security of the Proteſtant Sueceſſion, and the 
Liberties of the People, have rendered it neceſſary for them to bring to your 
Lord(hips Bar this Offender, againſt whom they have, in the Name of them- 
ſelves and of all the Commons of Great. Britain, exhibited Articles of Im- 
peachment of High Treaſon, ſetting forth and charging, | 

That the Earl of Vintoun (with his Aſſociates named in the Articles, and 
divers others) contrary to his Allegiance, did traiteroufly conſpire and ima- 
gine the Death of his moſt Sacred Majeſty; and in Aid of ſuch Treaſon, did 
in the Months of September, October, or November 1715, reſolve to levy in 
ſeveral Parts of Scotland and England a moſt deſtructive War againſt his Ma- 
jeſty. | : 
{har his Lordſhip, with other his Confederates, did aſſemble in a warlike 
manner, and procur'd Arms, Ammunition, and warlike, Inſtruments, and did 
compoſe an Army to wage War againſt his Majeſty, and did march thro and 
Invade ſeveral Parts of this Kingdom, and unlawfully ſeiz'd his Majeſty's 
Treaſure for the Seryice of the Pretender, and took away the Horſes and o- 
ther Goods of many of his Majeſty's peaceable Subjects. | 

And that during the ſaid March and Invaſion, the Earl of Vintoun, with o- 
ther, Rebels, did, in open Defiance of his Majeſty's undoubted Title to the 
Crown of theſe Realms, frequently cauſe the Pretender to be proclaimed in a 
publick and ſolemn manner as King of theſe, Realms. 
That the more effectually to diſguiſe theſe, wicked Intentions, and to delude 
his Majeſty's Subjects, the ſaid Earl, with other Rebels, did prevail on ſeveral 
Miniſters of the Church of England, and who, had abjur'd the Pretender, to 
pray for the Pretender in ſeveral publick Churches as King of theſe Realms. 

And that the ſaid Earl, his Aſſociates, and Accomplices, did in Nouember 
laſt, traiterouſly poſſeſs themſelves of the Town of Preſton in the County- 
Palatine of Lancaſter, and did levy War and fight againſt his Majeſty's Forces, 


and procur d a miſerable Slaughter and Murther of many of his Majeſty's. good 


and faithful Subjects. 

My Lords, The Earl of V inton has, in his Plea to the ſaid Impeachment, 
thought fit to deny Part of this great and heavy Charge; and in Anſwer to 
other Parts of it, he der to your Lordſhips to the Effect following; 

That being taken with Perſons that were in Arms againſt the Government, 
he might be preſum'd to be equally guilty with them; but that when your 


Lordſhips ſhall conſider the Cireumſtances of his Caſe, he doubts not of find- 


ing a Diſtinction from others in your Judgment. 


He acquaints your Lordſhips with the Loyalty of his Anceſtors, from 


.whoſe Character, he ſays, he is not ſo much degenerated, as to form or car- 
ry on any Deſign againſt the Conſtitution of theſe Kingdoms. 

That to avoid being ſuſpected by the Government, he withdrew himſelf 
ſome Years ago from all Converſation, and retir'd to his own Houſe, but that 
ſeveral of the Militia of the Shire of Lothian, under pretence of ſerving the 
Government, did, contrary to Law, forcibly enter his Lordſhip's Houſe, 
which they rifled, and committed ſeveral other Diſorders there. 


That 


6 

That afterwards Cannon and Mortars were brought to demoliſh his Houſe, 
and ſeveral Troops of Dragoons took poſſeſſion of it; and upon their leay- 
ing it, the Militia came and kept poſſeſſion of his Houle till they were driven 
"thence by the Highlanders, by whom he was alſo very ill treated. | 

That by theſe Severities, and afterwards not being ſuffered to live quietly 
among his Tenants, where he had retir' d for Shelter, he was driyen into the 
Company of ſome of the Gentlemen named in the Impeachment ; but af- 
firms to your Lordſhips, that it was with an Intent to preſerve himſelf from 
being aſſaſſinated. © mean peru * eee 5 
I hat he oppos'd the Propoſition of coming into England, and was not ac- 
quainted with the Deſigns of the other Gentlemen with him; and was ſurpriz'd 
when he found himſelf in England, but declin'd going back, becauſe he be- 
liev'd they would ſoon return to Scotland. ET ET.” 
That he did not aſſiſt in taking any of the publick Mony, or in ſeizing any 
JJ I 8 7 | | 
That he did not at Prefon, or elſewhere, fire aPiſtol, offer Violence to any 
Perſon, or. fight againſt his Majeſty's Forces, but ſurrendred himſelf to the 


- 


King's General. | 
And as an Inducement for ſuch Surrender, his Lordſhip ſays, that he, and 


h the reſt with him, were at that time encouraged by his Majeſty's Officers ro 


depend on his Majeſty's Mercy. | 
My Lords, notwithſtanding what is contain d in the Earl of Mintoun's Plea 


to the [Impeachment of the Commons, and the ſpecious Explanation which 
his Lordſhip has given to ſuch Proceedings of his, as were a Foundation to 
the Commons to include his Lordſhip in the Articles againſt the other Lords 
mentioned therein; we make no queſtion but we ſhall ſhew the Fallacy and 
Inſufficiency of the ſaid Plea to our Charge againſt him, and make it appear, 
that no leſs is contain'd in our Accuſation againſt his Lordſhip, than what 
the Law in every Man's Breaſt, the Light of Nature, and the Rules of Socic- 
ty, diſapprove of, and condemn. | 
Me hall in the Courſe of our Evidence prove to your Lordſhips, that the 
Earl of Vintoun joined early with the Rebels in Scorland in the beginning of 
this Enterprize; and that the Diſorders mentioned in his Plea to have been 
committed at his Houſe, and which he alledges as the Ground of his leaving 
it, and ſecking Shelter among the Rebels, were not the true Cauſe of his join- 
ing them, ſince his Lordſhip had left his Houſe before the Highlanders came 
to it. | | OS. 
This Noble Peer was too great a Perſon to act an ordinary Part in this 
Rebellion. He openly engag d in it, and not only appeared in Perſon, but 
led on, and encouraged his Aſſociates in it; ſome of which, thro' the Bleſſing 
of God on his Majclty's Arms, are now in the Hands of Juſtice, - and others 
have ſuffer*d. for the fame Treaſon. | i 
Me ſhall prove to your Lordſhips, that the Earl of / intoun form'd a Troop 
of Horſe, which he maintain'd at his own Charge. | 210 | 
That he afterwards commanded a Squadron of Horſe, and that he conti- 
nued his Command thereof in the ſeycral Marches to Preſton, and until the 
Surrender of that Place to the King's Forces. | aq ade 
That during the ſeveral Marches of the Rebels, the Earl of Mintoun was 
with them on Horſeback, arm'd with a Sword and a Caſe of Piſtols; and that 
he never ſhew'd any Uneaſineſs, but always appear'd as forward as any one; 
and that at the Action at Preſton his Lordſhip was aſſiſting, and very active 
among the Rebels. 5 1 
That at ſeveral Places in Scotland and England, his Lordſhip, and other Re- 
bels, caus d the Pretender to be proclaim'd King of theſe Realms, and that his 
Lordſhip was preſent at ſuch Proclamations. | 5 . 
That his Lordſhip, and other Rebels, did in ſeveral Places cauſe his Maje- 
ſty's Treaſure to be ſeiz d, for the Service of the Pretender; and did in ſeve- 


ral Places preyail on Miniſters of the Church of England, and who * 
jur? 
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jur'd the Pretender, to pray for him in the Publick Churches, as King of 
f ᷣ ↄↄ ) 8 
That when the Rebels ſurrender'd themſelves at Preſton to the King's 
Forces, they were far from receiving any Aſſurances of Mercy from His 
Majeſty's Officers ; but were acquainted by the ſaid Officers, that. his 
Lordſhip, and others taken with him, had no Reaſon to expect Mercy, 
ſince they were taken in open Rebellion againſt his Majeſty. 


My Lords, The Commons, who are ever vigilant for the Safety of his 
Majeſty, and for the Preſervation of the t iberties of the People, cannot 
anſwer it to God or their Country, if they neglected to exert themſelves, 
in bringing to exemplary Juſtice the open and declar'd Inſtruments of this 
Rebellion; and it is a Satisfaction to the Commons, that in the Courſe of 
their Interpoſition, to reſcue the Nation from the fatal Conſequences of the 
late Unprovok'd Rebellion, whatever Miſrepreſentations other Proſecu- 
tions may have been formerly liable to, the Notoriety. of this.Rebellion 
has been ſo evident, that the moſt malicious of our Enemies want Confi- 
4—U)! 8 e 
We are not ſurpriz'd, that Papiſts ſhould be engag'd in this Rebellion, 
tho? the moſt unnatural and unexampled in its Circumſtances, by being 
void of the leaſt Pretext of Provocation, ſince they maintain it lawful 
to kill. a Heretick King, and ſuch they term his preſent Majeſty, and 'tis 

declar'd by them, that ſuch a piece of Service is not only lawtul, but pious, 
and agreeable to God. | : „ eh, 

But how Proteſtants could be poſleſs'd with ſuch a Spirit of Infatuation, 
and to ſuch a Degree be deluded, as to believe the molt ſecure and effe- 
ctual way to protect the Church, was to have Recourſe to a Popiſh Prince, 
to reſcue it from the Danger they imagin'd it: liable to, from the Prote- 
ſtant Succeſſion taking place: And how it could enter into the Heart of 
Proteſtants to be fir'd with ſuch an ill- directed Zeal, as to act in Conjun- 
ction with avow'd Enemies of their Religion and Liberties, is not ta be 
accounted for; unleſs ſuch unnatural and deſtructive Attempts are ſome of 
the neceflary Conſequences of the late Male-Adminiſtratio n 

No leſs was to be the Sacrifice, than of his Majeſty, and his Royal Fa- 
mily, (a Succeſſion of Princes appointed by Divine Providence to be the 
Guardians of the Proteſtant Intereſt in Europe) and of our preſent happy 
Conſtitution, to appeaſe the Fury of Papiſts and Proteſtants aſſociated in this 
Rebellion, and who envied us the Bleſſings we enjoy'd by the uninterrup- 
ted Exerciſe of our Religious and Civil Rights and Privileges. ite 

Had this Rebellion taken place, this Nation, the Glory of the Refor- 
mation, the moſt ſubſtantial Bulwark againſt Popery, , and that had at the 
happy Revolution, under the Influences of King William Ill. of immortal 
Memory, triumph'd over the Arbitrary Deſigns of our Enemies to ſubvert 
our Conſtitution, was to fall a Victim to Bigotry, Superſtition and Sla- 
very, the pernicious and neceſſary Conſequences of introducing a Religton, 
void of natural Senſe and natural Conſcience. 88 a 

If an Attempt to ſubvert the Government, to deſtroy the King, and 
ſet up a Popiſh Pretender; if marching in an Hoſtile Manner; if carry- 
ing on a Deſtructive War in the Bowels of the Nation, are only Acts of 
Surprize and Inadvertency, any Rebellion may be palliated over and ex- 
cus d; ſince ſcarce any Circumſtances can be added in Aggravation of that, 
which has lately been rais'd and carried on in this Kingdom. 's 
My Lords, I have acquainted your Lordſhips with the neceſſary Occa- 
ſion of this Proſecution : I have endeavour'd in the moſt impartial manner 
to diſcharge the Truſt repos'd in me, by opening the Nature of the Charge 
againſt the Earl at the Bar. I have likewiſe ſtated to your Lordſhips the 
Subſtance of his Plea to the Impeachment of the Commons, I have given 


your L.ordſhips a General View of ” Evidence which we ſhall produce; 
| to 
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of the King. 
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to make good cur Charge, and to ſhew the Invalidity of the ſaid Plea; and 
from the Malignity of the late K ebellious and Traiterous Enterprize, and 
its Fatal Tendency, I have repreſented the Neceſlity the Commons were 
under of applying to your Lordfhips for National Juſtice. I am not inſen- 


ſible how Deficient I have been, in not ſetting a Matter of this Impor- 


tance in the moſt advantageous Light; but I make no doubt, but that 
what is wanting in me, will be ſupply'd by the Ability of others that fol- 
low, and that your Lordſhips will find no Defect in their Diſcharge of the 
Parts they have taken in this Proſecution, whatever you may have.foundin 
the Opening of the Charge, and in that Part which has come to my Share. 


Fir Foſeph Fekyll. Have the Command of the Houſe of Commons u 
: on me, to bear a part in the Proſecution of their 


| Impeachment againſt this Lord at the Bar. 


And That which is Aſſigned to me, is firſt to Obſerve to your Lordſhips 
the Nature of the Charge; and in the next place, to take notice of the De- 


fence made to that Charge; and laſtly, to give your Lordſhips a gene- 


ral View of the Evidence which the Commons will produce to maintain 
their Accuſation. | 1 | | | 
And this I ſhall do with all the PlainneſsI am capable of, without attempt- 
ing ſo vain or wicked a thing, as to Impoſe upon your Lordſhips, or di- 
vert you from the true Merits of this Cauſe. | 6:39 
My Lords, The Charge exhibited againſt this Lord, is a Charge of 
High Treaſon; High Treaſon at the Common Law, as declared by the 
Statute of the 25th of King Edward Ill. And there are two Species of 
High Treafon mentioned in that Statute, which the Commons have taken 
notice of in their. Articles of Impeachment. The Firſt is Compaſling and 
Rnagiring the Death of the King; the Second is levying War againſt his 
la jeſty. 8 
c M Lords, The Overt-Acts that are ſet down in the Articles, I think, 


may be reduced to theſe Heads: Firſt, a Conſpiracy of the Earl of Win- 


toun, with other Lords and Gentlemen his Accomplices, to levy War with 
an intent to depoſe the King; and a Conſpiracy to levy ſuch a War, hath 
been held a ſufficient Overt-A& of compaſſing and imagining the Death 

My Lords, The next Overt-A& is, his Lordſhip's joining with his Ac- 
eomplices in proclaiming the Pretender, which is endeavouring to ſet up 
another Prince in the room of his Majeſty; and I believe it will not be 
doubted, but that is likewiſe an Overt-A& of the ſame Species of Trea- 
fon. And if there wanted another Overt-A&, the levying War againſt the 
King with an intent to-depoſe him (which is likewiſe mentioned in the 
Articles, as a diſtinct Species of Treaſon) may ſerve for an Overt-Act of 


the other Species of compaſling and imagining the King's Death; for 


though it is. reckoned in the Statute as a diſtin& Treaſon; yet it doth not 
thereby ceaſe to be of the nature of an Overt-Act of compaſſing and ima- 
ining the King's Death which it was antecedent to, its being declar'd a di- 
ſling Species; and this Point is likewiſe ſupported: by Authorities, and ma- 
ny Attainders have been upon it. 7 74 | | 
My Lords, The ſecond Species of High Treaſon I charge upon this 
Lord, is that of levying War againſt the King; and the Overt-Acts men- 
tioned are, the forming an Army, marching in an hoſtile Manner, ſeizing a 
Town, the Town of Preſton, engaging and fighting with the King's Forces. 
My Lords, Perhaps it was not neceſſary to have alledged any of theſe 
Overt-Atts of levying War againſt the King, becauſe levying War it ſelf 
being an Act, it ſuperſeeds the neceflicy of inſtancing particular Acts of 
Hoſtility. But to avoid all Cavils, theſe particular Acts are likewiſe al- 
ledged in the Commons Impeachment. | 2 
ä My 


C9] * 
| My Lords, I find another Crime charged upon this Lord who ftands at 
the Bar, and that is Murder, the Murder of many of the King's faithful 
Subjects. And although this Crime is not mentioned in the Title of the 
Articles, and there was a good Reaſon for not doing it, ſince it is ſwallow'd 
up in the High Treaſon, the greater Crime in the Eye and Eſtimation of 
the Law, yet it doth not thereby loſe its moral Exiſtence or real Guilt ; 
but onthe contrary, by accompanying the other crime of High Treaſon, is 
Aggravated, and ſhows with what Miſchief his Heart may be filled, who 
at the fame time he is Murdering his Fellow. Subjects is meditating the De- 
ſtruction of his Prince, and the Overthrow of his Country's Liberty. 

My Lords, This is the Nature of the Charge againſt my Lord. In the 
next Place. I ſhall rake Notice of that which occurs to me to be material 
in his Lordſhip's Defence, or the Anſwer he hath put in to this Charge. 

N My Lords, He hath pleaded generally Not Guilty; but not wholly rely- 
10g on that general Plea, he hath in his Anſwer added a particular pe- 
citication of his Caſe. He begins in his Anſwer, by taking Notice and ad- 
mitting, That He being taken with Perſons that were in Arms againſe the 
Government, might reaſonably be preſumed to be equally Guilty, and to be 
juſtly joined with them in the ſame Impeachment. He goes on to acquaint 
your Lordſhips with what ſevere and barbarous Uſage he met with at his 
dwelling Houſe, which he ſays forced him from his Houſe. He tells your 
Lordſhips at laſt, he was very unfortunately driven into the © ompany of ſome 
of the Gentlemen named in the Impeachment; but He preſumes to arm to 
your Lardſbips that he did not join them with a traiterous or rebellious De- 
u, but only with an intention to preſerve himſelf from being inſulted and 
aſſaſſinated; then he ſays, Altho he was conſtrained to keep the other Lords 
and Gentlemen Company, yet he never joined with i hem in any Att of Hoſtility. Al 
But yet he is ſtill under tome Diffidence of his Caſe, therefore your Lor 1 
ſhips will find at the Cloſe of his Anſwer he ſays, But if upon his Tryal it | 
ſball appear that he hath committed any Act, which in the 2 of the 
Law may be conſtrued to amount to the Crime of High Treaſon, he hopes the 
Innocence of his Heart, and bis Ignorance in the Law, will, bythe Power of 
your Lordſbips Interceſſion, render him an Object of his Majeſty's Mercy, 
which he and. the reſt, at the time of ſurrendering themſelves, were enconra= | ö 
ged by his 44% p Officers to depend upon. ä 

My Lords, This ſpecial Caſe which my Lord hath made in his Anſwer, is 
not at all like the Caſe in my Lord Chief-Juſtice Cobe's Third Inſtitutes, Fol. 
10. upon an Impeachment of High "Treaſon. Several Perſons were found to 
join with Sir 70h Oldcaſtle and others (who were in open Rebellion) pro 
timore Mertis, & quam cito potuerunt receſſerunt, and thereupon they were 

acquitted; but here my Lord doth not pretend any Force was upon him, 
when he went in and joined the Rebels. I may therefore preſume to ſay 
this Lord's Defence is a weak and a doubtful one, but far be it from the 
Commons to deſire to convict his Lordſhip of the High Treafon charged 
upon him by any Infirmity in his Defence, or by any Means whatever, but 
by the Strength and Clearnefs of the Evidence they ſhall produce to your 
Lordſhips, and for that I ſhall trouble your Lordſhips but a very little with 
repreſenting to you the general View of the Evidence that we ſhall pro- 
duce, and it is this; 'Fhis Lord thought fit to go in and join the Rebels, 
not alone, but accompany'd with fourteen of his own Servants; when he 
was there, he formed a Troop conſiſting of his own Servants, and others; 
he paid the Troop; commanded a Squadron of the Rebels. Horſe in their 
March; aſſiſted at the ſeveral Proclamations of the Pretender; when 

there was an Alarm given of the coming of the King's Forces, he got on 
Horſe-back in order to oppoſe and fight them; and he was in Arms and 
Active with the Rebels in the Action at Preſton; and we ſhall ſnew your 
Lordſhips that at the Surrender there no Promiſe was made, no Expecta- 
tion 
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tion of Mercy was raiſed by any of the King's Officers in the Mind of this 


Lord, or of any of his Accomplices. | 8 | | 
My Lords, Tho? this be not material to the Iſſue now joined before your 
Lordſhips, yet it being put into my Lord's Anſwer, and being neceſſary for 


the Vind ication of publick Juſtice, we ſhall ſhow. plainly there was not the 


leaſt Encouragement or Intimation of that kind given. | 0 
My Lords, The Evidence will be more largely and particularly taxen No- 


. tice of, by the Gentleman who is to come after me; and 1 am ſure my De- 


fects will be amply made up, by what he will offer to your Lordſhips. 
But I can't fir down without taking notice, that if this heavy Accuſation be 


proved againſt the Lord at the Bar, it is a ſtrange Notion of Loyalty, ſo much 
| boaſted of in my Lord's Anſwer, which he hath been pleaſed to entertain. 


My Lords, There is not a nobler or more uſeful Principle belonging to a 


. Britiſh Subject, than true Loyalty: Loyalty is a faithful and dutiful Obedience 
to the King, under the Sanction and Direction of the Law. If therefore his 


Lordſhip hath contracted the Guilt of this high Offence againſt the Law, 


which is charged upon him, he hath offended againſt this Principle: And 
this I will ſay in general, whoever they be who caſt the Law out of the Idea 
of Loyalty, they looſen the Bands of Allegiance; for it is the Law that binds 


upon the Conſcience of the Subject the Faith and Allegiance he owes to his 


Sovereign, as it doth upon the Conſcience of the Sovereign that Juſtice and 
Protection he affords to his Subjects. | 


"Mr. Attorney-General. TV Lords, The Charges of High Treaſon men- 


tioned in the Articles of Impeachment exhibited 


| by the Commons of Great- Britain againſt the Earl of Mintoun, the Priſoner 


at the Bar, and the Nature of his Crimes, having been fully opened by Mr. 


Hampden and Sir Foſeph Fekyll; what remains for my part is to give your 
Lordſhips an Account of the Nature of the Evidence we ſhall produce to your 
Lordſhips againſt the Priſoner, to prove him Guilty of the High Treafon for 
which he ſtands Impeached. He is charged with two Species of Treaſon, 
mentioned in the Statute of the 25 Edw. III. vis. Firſt, Compaſſing and 


Imagining the Death of our Sovereign Lord the King, whom God long pre- 


ſerve. Secondly, ber ß of War againſt the King within this Realm. 
| 


The Evidence that will be a Proof of the latter Treaſon, will alſo prove the 
firſt : For levying War to depoſe the King, is an Overt- Act of conſpiring the 
Death of the King, and hath always been ſo adjudged. 
I hall briefly, and with as much Clearneſs and Truth as I can, ſtate the 


Evidence againſt the Priſoner, as it will appear by the Witneſſes we ſhall pro- 


duce, without aggrayating any thing which I do not think proper or nec-ſla- 
ry, your Lordſhips being Judges of the Fact, and of the Law ariſing there- 
upon. I ſhall only make this Obſervation on the Preamble to the Earl's Plea, 
That it directly contradicts his Plea of Not Guilty; and that if what he al- 
ledges be taken as true, he therein owns himſelf to be Guilty, though from 
thence he concludes, that he is not Guilty. 5 
In September laſt the late Earl of Mar in Perthſpire, and in the beginning 
of October Mr. Forſter with ſome of the Attainted Lords in Northumberland, 
with great Number of armed Men, raiſed a Rebellion in Favour of the Pre- 
tender, and proclaimed him King of theſe Realms, and ſet up his Stan- 
dard. | | 

About the Seventh or Eighth Day of October laſt, the Earl of Mintoun left 
his Scat at Seaton in the County of Lothian, armed with a broad Sword and 
Piſtols, and carried with him Fourteen or Fifteen of his Servants, well moun- 
ted, and ſo armed; about the Tenth Day of October joined the Earl of Carn- 
wath and the Lord Viſcount Kenmure at Moffett in the County of Annan- 
dale, and there they formed a little Army, which was commanded by Lord 


Kenmure till they joined Forſter. 
(5c - The 


TEE 


The Lord Mintoun formed a Troop with his own Seryants and others! 
and it was called his Troop, and he paid his own Servants Eighteen Pence or 
Two Shillings a Day, and he commanded from that time a Squadron of Horſe 
till he and the others ſurrendred to the King's Forces at Preſton. | | 

About the Fourteenth or Fifteenth Day of October, the Earl of Nintous and 


the reſt of the Rebels marched from Moffett, in a Hoſtile manner, with Trum=- _ 


pets and a Standard to Lockmaben, There the Pretender was proclaimed King 


of Scotland, England, & cc. and the Earl of Vintoun attended, and joined 


in the Proclamation, with his Sword drawn. Thence the Rebels marched 


to Auchtelfechen, Jedburg, 
5 La ig holm, Rodberry, 
Hawichk, Wooler. 


Where, about the Twentieth Day of October, Forſter and his Rebels, being 


about Five Hundred, joined the Lord Nintoun and the other Scotch, being 
Three Troops of Horſe. | 3 

From Wooler they all marched to Kelſoe in Tiviotdale, where the Highland 
Foot, commanded by Mackintoſh, joined them. There, at the Crols, the 
Pretender was again proclaimed King, with Sound of Trumpet and Colours 
flying, the Lord Vintoun and the reſt aſſiſting. h 

On the Seventeenth Day of October they marched back to Fedburg, and 
there were alarmed with an Account that the King's Forces were near; on 
which they mounted, and marched out of Town, and drew up; the Earl of 


Wintoun being very active; but the Forces adyancing being diſcoyered to be 


part of the Rebels, they returned to Jeaburg; and on the Twenty Ninth Day 
of October they marched to Hawzick. | * 


Here Cockades were made of Blue and White Ribbons far the Scotch Re- 


bels, to diſtinguiſh them from the Eng/ifp, who had Red and White, and 
the Earl of Vintoun wore one, and gave others to his Men. 5 
On the Thirtieth Day of Ocfober, from Hawick they marched to Lang- 
Holm: Here, on the Thirty Firſt Day of October, about Five or Six Hundred 
of the Highland Foot left them, and went back; and they would not ſuffer 


any Perſon to come to them, to perſwade them to return, but the Earl of 
intoun; and he went to perſwade them, but could not prevail, and he re- 


turned, and declared it was not his Fault that they went away; and he after 
very much promoted the Rebels coming into England. 

Here the Earl might have ſzfcly left the Rebels, if he had thought fit, 
without Hazard; and he had not gone alone, as in his Preamble he 
alledges. | 

From Lang holm the Rebels marched to Langrown in Cumberland; and on 


the Firſt Day of November to Brampton; on the Second to Penrith , on the 


Third to Appleby; on the Fifth to Kendall; and on the Sixth to Kirby-Lonſ- 


dale. | 
At all theſe Places the Pretender was proclaimed King, the Earl of Wis- 


toun aſſiſting. 


On the Seventh Day of November they marched from Kir- Lonſdale to 


Lancaſter, into which the Rebels marched with their Swords drawn, particu- 
larly the Earl of Mintoun; and here they again proclaimed the Pretender King, 
Lord Mintoun aſſiſting in the Circle. 

Here the Rebels ſeized Arms, and ſome pieces of Cannon. 


From Lancaſter the Horſe of the Rebels marched on the Ninth Day of 


November to Preſton, the Foot halted at Garſtang, and came to Freſion the 
Tenth. 

In the Way to Preſton the Rebels were joined with about Fifteen Hundred 
Men, moſt part being of the County of Lancaſter. 

And at Treſton the Pretender was again proclaimed at the Croſs. 

During this March, at ſcveral Places, particularly at Duns, Bromton and 
Applety, the publick Revenue of the King was collected by the Rebels, and 


Ceſſc's raiſed on the King's Subjects. 
| GG They 
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They marched with Drums, Trumpets and Colours; and, where they 
could, took Priſoners ſuch as appeared for his Majeſty. We 
They cauſed the Pretender to be prayed for, as King, in the Churches in 
Lancaſter, and other places, in their Maren. . | 
Their conſtant, Health was the Pretender's, by the Name of King Fames, 
and Succeſs to their Cauſe. 1 3 EE 
During che whole March the Earl of Wintoun never ſhewed any Uneaſincfs 
4 Feen, but always appeared as forward and active as any of the 
n e e 5 1 
Mr. Calderwood, their Quarter - Maſter, quartered the Scots in all places; 
and the beſt, next to the Lord K enmure 's, he provided for the Earl of Vin- 
toun, who uſed to complain, if good Quarters were not provided ſor him. 
The next part of our Evidence will be to ſhew what happen'd at Preston, 
of Which the Rebels had taken poſſeſſion the Tenth. Day of November. 
On Saturday the Twelfth Day of November, about One in the Afternoon, 
General Vills with the King's Forces inveſted the Town, and attacked it that 
Day and on Sunday, and the Rebels defended it, and had made a Barrier at 
the entring of the Town, and planted the Foot in ſeveral Lanes and Streets 
for their Defence, and had the Cannon with them which they ſeized at Lan- 
o 5 - 5 ws eg 
1 8 Earl of Vintoun during the Attack was with the other Lords, at the 
Head of Two Hundred Men, drawn up in the Church- yard; he had his 
Sword, à Piſtol in one Hand, and another in his Breaſt; during that Attack, 
ſeveral of his Majeſty's Officers and Soldiers were killed. Foy 
On Sunday, about Ten in the Morning, General Carpenter came allo to 
Preſton, with the King's Forces under his Command. Thereupon the Rebels 
ading themſclyes to be ſurrounded, about Three in the Afternoon ſent gut 
Colonel Oxborough to the Generals, to know what Terms would be granted 
to them if they would ſurrender z the Generals gave this Anſwer, That no 
Terms would be grantcd to them, but that they muſt ſurrender at Diſ- 
cretion.. th . 
Soon after the Rebels ſent out Captain Dalzeel, to deſire time till Seven 
a Clock on Monday Morning, to conſider whether they ſhould ſurrender at 
Diſcretion. Upon which Gencral Carpenter ſent Colonel Churchill, and Ge- 
neral Wills Colonel Cotten, into the Town, to acquaint the Rebels that the 
time deſired ſhould be allowed them, provided they ſent out immediately an 
Engliſh Lord, and one of the Mackintofhes, as Hoſtages, that none within 
— Town ſhould attempt to Eſcape, or make any Works for their De- 
| CE, | | | 
Colonel Churchill and Colonel Cotten went into the Town, and there met 
the Earl of Vintoun and the other Lords, and Mr. Forſter, and told them 
their Meſſage : All the Lords treated with them about che ſurrendring the 
Town, and feverally their Words, That if Time might be allowed them 
till next Morning to WEE: they would uſe their Endeavours that none 
ſhould make their Eſcape, and that chey would not throw up any new Works 
for their Defence. Which Terms were agreed to, and the Earl of Deruent- 
water and Colonel Mackintoſh were delivered to them, and brought to the 
Generals as Hoſtages, and ſtaid all Night, and in the Morning early the Re- 
bels agreed to ſurrender at Diſcretion, and the Lord Foreſter took poſſeſſion 
of the Town, where he found the Earl of Mintoun in Arms, and he ſurrendred 
himſelf to the Lord Foreſter, and delivered to him two Caſes of Piſtols; and 
being in Cuſtody, complained of the little Regard Mr. For/ter had ſhowed to 
a Man of his Quality, and ſaid all the Reſpect that he had ſhowed him, was 
to give him the Poll of Honour when there was any Danger. 
The Generals Carpenter and Wills never offered any other Terms than 
that che Rebels ſhould ſurrender ac Diſc: etion, neyer promiſed them NI crcy, 
7 T4 6 5 | | or 
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or that they would even intercede for Mercy for them; nor gave the Colonels, 
ſent into the Town, any Orders to offer Mercy; nor did they: All the En- 
couragement they gave them to ſurrender ar Diſcretion, was, That if they 
did do fo, they ſhould not be immediately put to the Sword by the Soldiers; 
and denied to promiſe, even to recommend them to the King's Mercy. 

This is the Subſtance of che Evidence we ſhall lay before your Lordſhips, 
and the Order we ſhall give it in; and if what I have opened be proved, as 1 
believe it will, or I would not have mention'd ic, I apprehend it will fully 
prove the Charge againſt the Noble Lord, and ſhew how vain the Allegations 
in the Preamble to his Plea are. Fe 3 | 8 

J beg leave to ſay one thing more. The Noble Lord alledges, in the Pre- 
amble to his Plea, that he never ſhot off a Piſtol; certainly that is not mate- 
rial; for aſſembling and marching in a Hoſtile manner for a publick Purpoſe, 
and oppoſing the King's Forces, is Levying a War, alchough the Lord accu- 
ſed never ſhot off a Piſtol, 1 z 3 

We will call our Witneſſes; and begin with Malllam Calderwood, who was 
Quarter-Maſter the whole time with Lord Vintoun. 8 


F Sir F. Fekyll. My Lords, we deſire that William Calderwood may be 
worn. „ e e 
L. H. Steward. Is it William Calderwood you call? e 
Sir J. Jekyll. My Lords, we deſire William Calderwood may be ſworn. 
And he was ſworn by the Clerk accordingly. _ raging | 
Sir F. Fekyll. Mr. Calderwood, pray acquaint my Lords what you know 
concerning this Rebellion, or any Part that the Noble Lord at che Bar had 
in it; tell the Story according to your own Method. eee 
L. H. Steward. Do you hear what Queſtion is asked? Vou are upon yyur 
Oath; give an Account of what you know of the late Rebellion, and What 
Part the Neblc Lord at the Bar ad a&. tl, COR IO 
Calderwood, Upon the Eleventh of October I went, with about Seventy 
Horſe, to join my Lord Carnuath, my Lord Wintoun, and my Lord Xew- 
mure, at Moffett; where the Pretender was proclaimed, _ n 
Attorney-General. We deſire that he may acquaint your Lordſhips, what 
Number of Men they, had at Moffert. 7 FY N - 
Calderwood, One Hundred and Fifty. | 55 
Att. Gen. Was the Priſoner at the Bar amongſt them? and did he bring in 
any with him? | ; Fn 
Calderwood. Yes. 
Att. Gen. About what Time did he come in? 
Calderwood. Towards the Evening of the Eleventh Day. | 
Sir F. Jelyll. What Number did the Lord Mintoun bring with him? 
Calderwood. About Fourteen, 4 
L. H. Steward. You ſpeak of the Priſoner at the Bar; he came in with 
Fourteen Men? 2 
Calderwood. Yes, my Lord. | 
Att. Gen. Were they all armed; or how many were armed? 
Calderwoed. I don't know whether all were, but the moſt part of them were, 
with Sword and Piſtol. 
L. H. Steward. You have ſaid at what Place they were, but your Voice did 
not reach hither ; at What Place? 5 
Calderwood. At Moffett. 
Sir J. Feky/l, When my Lord at the Bar joined the Rebels, what did they 
do? Go on, and tell your Story. | | 
Calderwosd. They went to Lockmaben. 


Sir 
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Sir J. Jeky!1. When did the Lord at the Bat join them there ? 
Calder bot, The next Day. 


Att. Gen. What was done there? 


Calderuood. The Pretender was proclaimed there next Day. 
Att, Gen. Was the Noble Lord at the Bar ——_ at the POO. ng of 


him ? 


Calderwood. Yes, he was. 
Att. Gen. In what manner did he aſſiſt? 
Calderwood, With his Sword drawn, on Horſeback. 


L. H. Steward. Who did aſſiſt at the Proclamation with a drawn Sword? 
Calder wocd. The Earl of Wintoun. 


Att. Gen. Whence did you march from thence? 


Calder wood. To Auchtelfechen. 
Att. Gen. Whither did you march from thence ? 


| Calderwood. To. Lang holm. 


Sir 7. Feky/. And whither then? 
Calderwood. To Hawick. | 


Att. Gen. Go on. 


Calderwood. The Pretender was proclaimed chere. ; 
Sir 7. Zekyll. Was the Lord Wintoun preſent at che Proclamation? 


Calder wood. Yes. 
Sir F. Jetyll. Whence did you go from thence? 


. Calderwood. To Fedburg. 
L. H. Steward, Was the Pretender proclaimed there ? 
Calderwood. Yes. 


Sir F. Jetyll. Who were preſent ? 
Sade do, The Earl of Vintoun, Carnwath, and all hl Lords. 


Att. Gen. Where did you march then? 
_ Calderwood. To Rodberry. - | 
Att. Gen. What happen'd there ? 


Calderwood. We were join'd by General Forſter. 


Att. Gen. How long did you ſtay there! : 
Calderwood. 'Two Nig r 


Att. Gen. Was the — peveltiancd af Rodberry: ? 


Calderwood. No. 


Att. Gen. What Place did you go next to ? 

Calderwood. To Wolter. 

Att. Gen. Whither from thence ? 

Calderwood. To Kelſoe, wherc we were joined by che Highland F oor. 
Sir F. Jekyll. What Foot do you mean? 

Calderwood. The Highlanders. 


Sir J. Jekyll. Who commanded them? 


Calder wobl. Brigadier Mackintoſh. 

Sir J. Feky/l From Kelſoe whither did you go? 
Ealderwood. Back again to Jeaburg. 

Sir F. Jekyll. Whither from Jedburg ? 


Calderwood. To Hawick. 
Att. Gen, What happen'd at either of theſe Places? 


Calderwood. Nothing. 


Sir J. Fekyll. At Hawick; Did nothing happen there? 


Calderwood, No 
Att. Gen. Was the Pretender proclaim'd at Hauicł at either of the Times? 


Calderwood. Yes, the firſt time, bur not the ſecond. 
Att. Gen. Who were preſent ? 


Calderwood. All the Lords. 


Att. Gen. Name them — Was the Priſoner at the Bar there? 
Calderwood, Tes. 


FF] 


Sir 7. PZekpll. From Hawick, the ſecond time, to what Place did Jeu % 

Calder. To Længholm. | 

Att. Gen. What happen'd at Langholm: ag 200 

Calderwood, Five or Six Hundred of the Highland F oot went 2 ws. 

Att. Gen. Was there any Endeavours uſed to bring thoſe Five Hundred 
Highlanders back again? 11 

Calderwood. I don't know of any. b 

Sir F. Zeky/l, Who went to them? Did any ak thoſe that were in Arms 
there go to them? 

Calderwood, 1 was not. there when they went off. 

Att. Gen. Did the Noble Lord attempr to go off with them, che Priſoner 
at the Bar? 

Calderword. No; at Fedburg che Earl of Wintoun went up to them, to ak 
them come back; where the Foot deſigned to go, and the Horſe. were drawn 
up; and they would have no body come to them but the Priſoner. 

L. H. Steward. I do not hear you; What do you ſay? 

Calderwocd. At Fedburg che Earl of Mintoun went to them. 8 
Att. Cen. Did he declare any ching after his * about their going of 

or their not returning: 

Calderwood. No, not a Jedlurg. ; 

Att. Gen. Any where elle? | | | | 

Calderwood. ' heard him at Langrows ſay, Ic was not his Fault. they were 
gone alt. -< +: 

Att, Gen. Pry, might not my Lord Wintoun have gone off with chem, if 
he would? 

Calderwood. Yes, he mighe. | 
Ai. Gen. From Langtoum whither did you g0 E 

Calderwood. To Brampton. 

Att. Gen. Whither next? | 

Calderwosd. To Penrith. | „ 

Att. Gen. Whither next? | 

Calderwood. To Applety. 

Att. Gen. Whither next? 

Calderwood. To Kendall. 

Att. Gen. Whither next? 

Calderwood. To Kirby- Lonſdale. 

Att. Gen. What, — d there? 

Calderuood. The Pretender was proclaim d at che two laſt Places: 

Sir F. Jebyll. Who was there? | | 

Calderwood. I ſaw him there. ws : | o 

Sir J. Jetyll. WhO? 5 
" S The Earl of Wintoun at Kirby-Lonſdate. 

Sir J. Zeky!l. Whither did you go from thence? 

Calderwood. To Lancaſter, 

Sir F. Jekyll. Was the Pretender pe there? 

Calderwood. Ves. | | 

Sir J. Feky/l. Who were preſent ? 

Calderwood. Earl of Wintoun, Kenmure, Carnwath, Nithiſdale, 

Sir F. Feky/l. How did they enter the Town of Lancaſter 2 

Calderwood. Sword in Hand: 

Att. Gen. Was there any Arms or any Guns ſeized there? 
 Galderwood | Yes, Six Cannon were ſeized. 

Att. Gen. From whence did they take them? 

Calderwood. From a Ship. 

Att. Gen. Speak up, and cell my Lords. 

Calderwood. They ſeized Six Guns. | 
Att. Cen. Whence did they take them? = 3 
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Calderwood. From a Ship. ; | EG 
At Gen. What became of them? 8 
Calderwood. They carry d them to Prefton, ail mounted them: there. | 
Att. Gen, What time came you to Prefon-from Lancaſter? | 
ue hat time: ? we ſta ow two Nights at Lancaſter. 


My; Cowper. Sir, I deſire to ask you a Queſtion — Whether you was at 
Church. at Lancaſter? 

«Calderwood. Yes. 

Mr;Cowper, Who was prayed for there? 

Calderwood, The Pretender as King of England. 

Sir F. Fekyll. Who was at Church? was it the Pariſh Church? 

Culaer wobd Ves. the Pariſn Church 
Sir F. Jekyll. Who was preſent at Church? 

Calder uod. I don't remember. 

Mr: covewper. From Lancaſter whither did you go They? 
Cala erb. We went to Preſton. 

; Mr. cowper, What Day did you arrive at Preſton? 

«Calderwood, The Ninth or Tenth Day of November. . 

My. Caper. Did the Horſe and Foot arrive the ſame Day? 

: Calderwood. No, the Horle came in one Day, and the Foot another: - 

Mr. Cowper. How long after the Horſe did the Foot come? 

Calderwood. The next Day; then the Pretender was proclaimed, The 
Horſe came in on a Wedneſday, the Foot on Tharſday. 
Att. Gen. Had you 22 Diſtinction between the Scorch and Englj fp, by 

:Cockades? 

Calderwoed. Yes. 

Att. Gen. What was the DiſtinQtion? 

Fe” xv The Scotch had Blue and White, and the Englifo had Red * 
hite 
Att. Gen. Did the noble Lord meddle with any Cockade? 

Calderwood. Yes, he had one at Hawzick. 

Att. Gen. Did he diſtribute them? 

Calder u . Yes, he delivered them from my Hands. 

L. H. Steward. Who. do you ſpeak of? Raiſe your Voice, 

Calderwood. T ſay, my Lord, the Earl of Mintoun had a Cockade at Hawick, 
and took ſeveral of them from my Hands, and gave them away as he 
thought fit. 

Sir F. Jetyll, You ſaw the Earl of Wintoun at Preſton when the King's 
Forces came thither; do you remember what paſt afcerwards? 

Calderwood. My Lord, 1 ſaw him, he had Sword and Piſtols he was afoot 
by the Church- yard. 

Att. Gen. As you came along to Preſton, acquaint my Lords whether you 
know any thing of the publick Revenues being collected. | 

Sir J. Jekyll. Before that, when my Lord was on foot with Sword and Pi- 

ſtols going towards the Church- yard, was there any Forces drawn up there ? 

Calderwood. Yes, both Horſe and Foot were drawn up in the Church- yard. 

Sir 7. Jetyll. While my Lord was in Company, and in this March, was 

there any Troop formed ?. 

Calderwood.” Yes, there was a Typo, 

Sir 7. Jeky!l. Who had any of tho Nrwopeg 

Calderwood, My Lord Mintoun had the Firſt. 

Sir J. Jekvll. Gf whom did his Troop conſiſt? 

Calderwood. It conſiſted part] y of Gentlemen, and partly « of "IN own Ser- 

vants. 

Sir J. Jekyll By whom were th ey paid? 

Calderwood. By my Lord Wintoak 

dir J. Zeky/l. How much a Day? 
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C glderevood. Two Chillings a Day. | _ 

Sir J. Jekyll. Ta what manner was . Troop 3 | 

Calderwood, Very well, with Swords and Piſtols. 

Att. Gen. Did my Lord's Servanis retain his Livery i in the Army * | 

Calderwood. He had Five in Liveries. 

Att. Gen. What were the reſt? 

Calderwood. Domeſtick Gentlemen. 

Att. Gen. Did my Lord command only that, or any other Body? 

Calderwood. He commanded a Squadron. | 

Sir J. Faky/7 In your Paſſage, did my Lord diſcover: any Usealuef or Kek 
for any Opportunity of leaving chem? | 

Calderwood. He never did that I know of. 

Sir J. F-ky/l. I think you quarter'd him, did he complain of his Quarters 
at any time? 

Calderwood. He order d me to give him good Quarters. 

Sir F F-kyll. And accordingly you did it for him? 

Calderwoog. Yes. 

Att. Gen, We will go on. What happened at Preflon? * time did the 
King's Forces eome there ? 

Calderwood. We came on Wedneſday, they came on Saturday. 

Att. Gen. Tell my Lords what happen d after the King's — came ts 
that Town. 

Calderwood. We defended the Town two N ights, 
Att. Gen. When did they {ſurrender ? 

Calder wand. They ſurrender'd on Monday. 


Att. Gen. What paſt before? Did the King? e attack it, and demand | 


a Surrender? 

Calderwood. Yes, and we defended it. 

Sir F. Fekyll. Was there any Proviſion made to ſecure the Town ? Acquaiat 
my Lords how it was defended. | 

Calderwood, We barricado'd it in every Street. 

Sir J. Fekyil. After what manner? how? 

Calderwood. We had two Cannon in every Street. 


Att. Gen. During the time the King's Troops were at the Town, whac 


Share did my Lord W:ntoun bear in the Defence of it? where was he? 
_ Calderwood, I ſaw him go towards the Church-yard. 
Att. Gen, Was there a Body of Men with him in the Church-yard 2 
. Calderwood. Yes, there was. 
Sur F. Fetyll. When my Lord joined the Men, and in his March, was hos 
any levying of Mony? 
Calderwood. They raiſed Taxes as they called it, a Cels. 


Sir J. Feky//,, We have done with this Witneſs; if my Lord hath 2 Mind 8 


to ask him any Queſtions, he is at Liberty to doi i. 


L. H. Steward. My Lord, if you have any Queſtios co ask, propoſe r. and 
at mall be ask d. 


L. Wintoun. I can't examine him, I defire my Council may examine him. 
L. H. Steward. I told your Lordſhip. your Council ate not to aſſiſt your 
Lordſhip in croſs · examining the Witneſſes; you have a Liberty of croſs ex 


mining them your ſelf, by propoſing your Queſtions, and chey will be ast 


by the Court. 
L. Miutnun. I never examin'd. a Witneſs in my Life, I deſire: wy Goantil 


* do it far me. | 
H. Steward. Have you any Queſtions? 
4 Mintoun. My Lord, I hope you will allow my Council wo Peak for 


* H. Steward. Have you any Queſtion you defire to be ask'd, and it 
ſhall be asd? 0 
| I. Wiz- 


me, | am not uſed to ſpeak in ſuch Aſſemblies. 


der was Proclaim'd, and what fhare my Lord Vintoun had in it? 
lieve it will be better to have ſomething for the Witneſs to ſland upon; 


| pened at cither of theſe places? 
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L. Wintoun. I deſire my Council may ask for the; it is very hard to bare 

none to ſpeak for me, and there are Twenty againſt me. 
Proclamation made for Silence as uſual. 

L. H. Steward, My Lord Wintonn, 1 hope now you will be pie heard. 
If you have any Queſtion to ask this Witnels, if your Lordſhip Propounds 
it, it ſball be ask'd him. 

L. HMintoun. My Lord, allow my Counei to ſpesk for me, 1 Rave but Two. 

L. H. Steward. My Lord, T have acquainted you, 57 apprehend you 
did not hear me,) that the Law of the Land doth not allow it. 

Sir J. Jehyll. My Lords, If my Lord at the Bar doth not think fit to. 
ask mas Witneſs any Queſtions, nor your Lordſhips, we muſt call another 
as 8. 

L. H. Steward to Cal 400000 the Witn'ſs. Direct your Anſwer this 
way: Youhave mentioned ſeveral Proclamations of the Pretender, Was there 
any at which my Lord, the Priſoner at the Bar, was nor preſent? _ 

Calderwood. I did not ſee him at the Proclamation at Preſton. 
L. H. Steward, At how many other Places did you ſee him? 

- Calderwood? I ſaw him at Wooler, edburg, Kelſie and Kirch -Lonſdale, and 
Lancaſter, where the Pretender was Proclaim'd. 
L. H. Steward. Did he . In? ing him to be Proclaim d, or did 


4 4 


he ſeem to'muſ-like it? 


Calderwood. No, my Lord, be was al ways among the ref; - -**> | 
Att. Gen, With your Lordfhip's Favour, the next Witneſs i is Jamet Lind. 


ſey, we deſire he may be ſworn. 


L. Mintoun. My Council are preſent, pray allow my Council to o ſpeak for 


* 


Lindſey was Sworn accordingly. | 
T. E. Steward. Who do you call next, Gentlemen? 
Atti Gen. fames Lindſey is Sworn, we deſire he may give your Lordlips 
an Account; whether he was at any time at Moffert, when the Preten-' 
be- 


uy a little, till ſomething is brought to ſtand: upon. 
A Chair was brought to ſtand upon. 

Sir J. Jetyll. Was you at Moffert ? 

Linaſ . Yes. 

Sir 7. Jetyll. What paſt there, and who was at that Place? 

L. H. Steward. Keep your Face and direct your Anſwer this way; the 
the Gentlemen on the left Hand ask you Queſtions, keep your Face this way. 

Lindſey. I faw ſeveral Gentlemen. . 

Sir 7. Jeky!l. But did you fee my Lord Mintoun there? 

' Lindſey. Firſt I ſaw him there; the Second time I ſaw him at ue, 
che Third time at Kendall, and the laſt at Preffon, 

Sir 7. Fekyll. You ſaw him at theſe places you have mentioned, what hap-. 


7 


Lindſey. The Firſt time I ſaw him, he was riding on a Grey Horſe, moun- 
ted with Sword and Piſtol; the Second time, fitting with the Guard; and at 
Kendall on Horſeback, when he came our of Town I ſaw him riding on 


| Horſeback ; and at Preſton, I ſaw him riding at the Market-Place, with other 


Gentlemen 1 with him. 
Sir J. Fekyll. Was there any Proclamation made at any of theſe places? 
Lindſey. Yes, there was a Proclamation at Jedburg, 7255 told me they 

Proclajm'd the Pretender. 

Sir J. Jekyll. Did you hear the proclamation? 
Lind ſey. I heard the Voice, but not the Words pronounced. 
Sir F. * Who aſſiſted at it?. | 


| Lindfyy. 
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Eindſey A great many Gentlemen on Horſeback, 
8 71 Was the Priſoner at the Bar there? 1 *. 
| Lindſey. | did not fee him. | 

Sir J. Jekyll. Was the Priſoner at the Bar at Lancaſter? 

Lindt *. | do not know, I Was not there. | | 
Dir J. Jelyll. Was he at Preſton? 

Lindſey. „ he was there. 

8 54. * you preſent when they proclaimed. the Pretender 


there? 
Lindſey. I was Naidiog at a great Diſtance bur did not hear it, but faw 


the Army. 


Sir J. Jelyll. From thoſe Places when you marched, in en manner 


did you march? In Squadrons? 


Lindſey. Yes, in Squadrons. 
Art. Gen Did the Noble Lord at the Bar command a Squadrom? 


Lindſey | did ot know what his Lore: Command was, he rode 11 


the head of the firſt Squadron. 
Art. Gen. Did he march along with the Forces 2 


Lindſey. I had very ſeldom Occaſion to ſee his Lordſhip, I believe he 


9 
F. Jekyll Do you know any thing of raiſing Maney? 

4 cad J heard talk of it only. ö 
Sir J. Jetyll. What Troops were with the Rebels? 
Lindſey. I can't tell how many, 
Sir F. Jetyll Do you remember any one Troop? 
Lindſey. Yes, there was Locthert's. 
Sir F Jekyll. Any beſide? 


Lindfey. There was one went by the Name of my 1 . d Wintoun's, bu 


I knew it not 
Att. Gen. Who was there in that Troop of Lockbart's? 
Zindſey. Several Gentlemen. | 
Att Gen. Was there any but Gentlemen? 
Lindſey. Some private Men and Servants. 
Art Gen. Whoſe Servants? 
Lindſey. The Captain's, Mr. Lockart had twoor three himſelf. 
Att. Gen Wa there any other Servants? 
Lindſey No, I don't think there was any other. 
Att. Gen. Did you know the Troop called my Lord Wintoun $? 
Lindſey 1 did not know it, there was one called his. 
Att. Gen. Was there any Servants in it? 
Lindſey. There was Servants in that Company. 
Sir F.  ebyll Were they armed with Sword and Piſtol? | 
Lindſey. Yes 
_ 7 Jet Was you at Preſton when the King's Forces inveſted if? 
ind | 
Sir l. How did the Priſoner behave himſelf? 
Lindſey cannot tell 
1 2 Jekyll. My Lords, We have dene with our Examination of this 
itneſs. 
. L. H. Steward. My Lord Miutoun, if you would ask this Witneſs any 
Queſtion, propoſe it, and it ſhall be asked. 
| After a conſiderable Pauſe, | 


Att. Gen Our next Witneſs is Elias Cammeron, we deſire he may be. 


Sworn. | 
He was Sworn ee | 
Mr. Cowper. My — We deſire he _o be asked whether he was 


in the Rebels ny 


I EM 
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L. H. Steward. You hear the Queſtion; direct your Anſwer this way. 
Cammeron. Les, I was there. 4025 
Mr. Cowper. Under whoſe Command? | ; 
Cammeron. Under the Command of Capt. Mackcleane. 
Mr. Cowper. And in whoſe iKegiment? _ 3 
I. H. Steward. Turn your Face this way, that your Voice may be heard. 
Cammeron. My Lord Charles Murrays Regiment. Lo” 
L. H. Steward. Whoſe Command was you under? 
Cammeron. Under Capt. Macſcleane. — 
Sir 7. Jebyll. In whoſe Regiment? 2 | 
Cammeron. ln my Lord Charles Murray's Regiment. 


Sir 7. Jekyll. Will you give a general Account of what you know from 
the firit time you came into the Army of the Rebels? | 

C ammeron. | joined them at Moferr, and then we proceeded to a place 
called Lockmaben; and then we marcht to Duns, from thence to Kel/oe; 
within two Miles of Ke//ce we met the Horſe. Then we went from Kel. 
. ſeeto Fedburg, | ſaw my Lord M intous there; the next Day we reſted. 
Then we Marched ; from eee to Brampton; from Brampton to Pen- 
rith ; from Pęurith to Kirby-Lonſdale; and from Kirby. Lonſdlale to Lau- 
caſter; where I ſaw my Lord Mintoun at the head of his Horſe with a 
Trumpet ſounding before him; I ſaw them March; we ſtaid a Day at Lan- 
caſter, and the Horſe went into Preſton the next Day ; either Wedneſday 
or ſhurſday i faw my Lord //intoun, and after the King's. Forces were 
come I ſaw my Lord / iutous with other Lords. 171 -— 

Mr. Cowper. You have mentioned proclaiming the Pretender at one or 
two Towns, pray give an Account at how many Places you obſerved that 
he was proclaimed? A 

- Cammeron., I heard him proclaimed at Duns, at Kelſoe, and at Lancaſter. 

Mr. Cowper. | deſire to know if at any of theſe Places you obſerved the 
Priſoner, my Lord MWintoun? © LE <5 

Cammeron. At Lancaſler | did obſerve him to go into the Ring when 
they were going to Proclaim him, but at the time of the Proclamation I 
did not ſee him, being in the outward part of the Ring. 

Att. Gen. Pleaſe to acquaint my Lords, whether in your March you took 


any Priſoners. 


Cammeron. When we were near Penrith, we took a great many Priſo- 
ners. I did not ſee them taken. | | | | 
Att. Gen. Was the Priſoner at the Bar with you in that March? 
Cammeron. | can't really Determine. I ſaw him there. | 
Att. Gen Where did you ſee him firſt? 
Cammeron. At Kelſoe, when the Foot joined us. 
Att. Gen. Where did you take the Priſoners ? 
Cammeron. At Penrith 
| att. Gen, Did the Noble Lord at the Bar ever leave you after he joined 
ou; | 
4 Cammeron. I heard he was not for coming into England. I only heard 


this by Report. | 
Sir J. Zekyll. Was you at Seaton Houſe ? 
Cammeron. Les | « 
Sir J. Jekyll. Was my Lord W:ntoun there? | 
_ Cammeron. No, only Brigadier Mackintoſh and the Foot. 
Sir J. Jekyll. What time did they come to Seaton Houſe? 
. Cammeron. On Saturday to my beſt Remembrance, they were at Seaton 
Houſe; then the Duke of Argyle returned back, and that Night about Six 


or Seven a Clock we retreated to Seaton Houle, and ſtaid there Sunday, 
Monday and Tueſday. | "Kn_ 
Act. 
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Att. Gen. At the time the . came to Seaton Houſe, was this 


Lord there? 
Cammeron. No, I do not know that he was. 


Att. Gen. Do you know 17 1180 of the publick Reveiiues being gather'd 


at Duns, Bromton and Appleby 

Cammeron. Yes. | 

Att. Gen. Did they give any Da > 

Cammeron. Yes, they gave Receipts: I ſaw one which was to this Effect: 
After the Year and Date, then, Receiv'd ſuch a Sum of Mony as Exciſe- 
Duty, due from ſuch a Perſon, to ſuch a Perſon. 

Att. Gen. During the time the King's Forces attack'd P what 
did you obſerve my Lord Yintoun do? 2 

Cammeron What I obſerved of my Lord Wintoun, was this: I was 
there by the Church-yard, there I ſaw my Lord Vintous in the Church- 
yard, u ith my Lord Kenmure and Derwentwarer at the Time of the Acti- 
on, but I did not ſee him in the ACS, and whether he had Piſtols or not 
I can't be poſitive. 

Att, Gen. Y ou was at the Church. yard? 


Cammeron. Ves. | 

Sir J. Fetyll. When you obſerved my Lord Mintoun, what did you ſee 
him do? 

Cammeron. | eforved nothing, but he was like the reſt, Riding to and 
fro with the reſt. 

Sir J. Feky1l. Did you ſee him affiſting at the Proclamation of the. Pre- 
tender at 7 reſton? 
Cammeron | ſaw him go into the Ring with the reſt, bat I did not ſee 
him at the time of the Proclamation. 

L. H. Steward. I believe in this Narration his Voice did not reach this 
End of the Court; therefore if he hath ſaid any thing proper to be taken 
Notice of, you will do well to have it over again. 


Att. Gen. We ask him whether he knew the Noble Lord to be at "7 | 


of thoſe Places aſſiſting at proclaiming the Pretender? 

Cammeron. | did not obſerve him but at OA; 

Aet. Gen. What happened there? 

Cammeron. They proclaimed the Pretender there, and I ſaw him go in- 
to the Ring. 1 ſaw him go into the Market-Place with the reſt. 


L. H. Steward. You ſaw him go in when the reſt went in to proclaim 


the Pretender? 
Cammeron. Yes. 


Att. Gen. Did he then ride at the Head of the Scorch Horſe? 

Cammeron. Yes, He rid at the Head of ſome Horſe, and a Trumpet 
ſounding before him. 

Att. Gen. Was that the time when the Pretender was proclaimed at 
Lancaſier? 

Cammeron. Ves 

Att. Gen. Whether had my Lord his Sword by his Side, or had he it 
drawn? 

Cammeron. Really I cannot be poſitive to that. 

L. H Steward. My Lord W intoun, will you ask this Witmeſss any Queſtion ? 

L. Wintoun. My Lords, I be not prepared, ſo I hope your. Lordſhips 
will do me Juſtice; I was not prepared for my Tryal; I did not think it 
would come on ſo _ my material Witneſſes nor being come up, and 


therefore 


— 


32 
therefore l hope you will do me Juſtice, and not make uſe of Cooper-Law, 
as we uſed to ſay in our Country, Hang a Man firſt, and then judge him. 
L. H. Steward. Did you hear? My Lord Miutoun, pleale to ſpeak it again. 
L. Wintoun. | ſaid that I was not prepared for my Tryal; I did not think 
it would come or fo ſoon. Some Gentlemen are juſt come up, pleaſe your. . 
Lordſhips to let me know what they ſay, that I may be the better able to 


make my Defence. 
L. H. Steward. If your Lordſhip will ask this Witneſs any Queſtion now 


is your Time; but if what you are ſaying is your nd you ſhould | 


reſerve that ill the Commons have done. 
Robert Patten is called and ſworn. 
. Proclamation made for Silence as uſual. 
Sir V. Thomſon. With your Lordſhips Permiſſion I beg . to tk 


this Witneſs,” whether at any time he was in Company with thels. W 


and when he firſt joined them? 
Patten. | joined them on the 2oth of October, at Mooler. 


Sir V. Thomſon. Pray Sir will you give an Account what pal from at 


Time you joined them till they were taken. 
Patten. 1 remember from Mooler we march'd to Kelfoe. 


Sir W. Thomſon. Did you ſee my Lord Wintoun at Mooler? 

Patten. I can't ſay I did. 

Sir . Tlumſon. Did you ſee him at Kel/ve? 

Patten. I ſaw him when the Proclamation was there. 

Sir . Ibomſon. What Proclamation? 12 Wh 

Patten. Toproclaim the Pretender. 

Sir V. Thomſon, Was my Lord Mintoun preſent ? 

Patten Yes. 

Sir W. Thomſon. In what Manner? | 

Patten. He appeared among the reſt of the Gentlemen. 5 

Sir W. Thomſon? Was he armed? 1 
Patten. Only his Sword, that I ſaw. 

Sir W. I hom ſon. Pray what paſs'd afterwards? 
Patten. We came to Kelſoe, and from thence we went to  Jedburg. 
Bir W. Thomſon. Where did you go? 

Fatten. To Fedburg. 


Sir V. Thomſon. What paſs'd there? | 
Patten. After they came to Jeaburg they were alarmed by a Party 


they thought of the King's Forces, but it happened to be ſome of their 


own Party. 

Sir W. J. homſon. What happened on that Occaſion? 1 

Patten. | ſaw the Lords, and among the reſt my Lord //intoun, at "AY 
Head of ſome Horſemen there drawn up. 

Sir V. Thomſon. In what Manner? | 

Patten. The Earl of Wintoun was drawn up > with his Men, and the 


Scotth Lords with their Men. 
Sir . Thom ſon. With what Intent? 


Patten. They apprehended General Carpenter with the King's For- 


ces was coming to attack them. 
Sir . Ihomſon. V ou ſay my Lord Mintoun march'd out at the Head of ſome 


Horſemen? 
Patten | can't ſay I ſaw him march out, but I ſaw him at the Head | 


of ſome Horſe. 
Sir W. Thomſon. What happen'd afterwards? 


Patten. They returned to Jedburg and ſtay d all Day, and the next 


Day they march'd to Hawzck. 
Sir W. Thomſon. What happened at Hawick? 
Patten. At Midnight we were again alarmed with a Party. 


Sir J. 
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Sir W. Thomſon. What happen d upon that? 

Vatten. Vfaw my Lord Minton in the — 78 

Sir W.Thomſon. Was there any Preparation made for Defenceꝰ 

Patten. Les, they were going out to defend themſelves. 

Sir M. Thomſon. You ſaw my Lord Wintoun- _ 

Patten, Les. 
Sir V. Thomſon. In what manner? 

Patten. He had his Sword by his Side. 

Sir V. Thomſon. When you went from that place, whither Jig you go then; 2 

Patten. We went to Lang holm. 

Sir W. Thomſon. What paſs'd there? 

Patten. We continued there till next Morning, when we conſulted whatker 
to March for England or for Scotland; a Party of Horſe went for Damfreiſ/e. 
The Highlanders, a great part of them went off there, and would not March 
for England. | 

Sir V. Themfon. Was my Lord Mintoun with them at their going off? 

Patten, I taw my Lord Mintoun go off, and come up again: I fpoke to 
my Lord upon that account. 

Sir V. Thomſon. What did his Lordſhip ſay? 

Paten. Nording material, but ask'd me if | knew the Country. 

Sir V. Thomſon. When the Foot went off at Lang holm, did my Lord go to them? | 

Patten. I ſaw him go up to them, and make a Halt: 

Sir V. Thomſon. But he came back again? 

Patten. Les. 

Sir V. Thomſon. At that time, if my Lord had had any laclindtion to its 
whether he might not have gone off? 

Patten. Yes, I can't tell my Lord's Inclination, but any body might have- 
gone off, there was no Reſtraint upon him. . 

Sir V. Thomſon. Whither did you March from Langholm: >. 

Patten. To Langtown. 

Sir V. Thomſon. Did any thing happen at Lengiown> 

Patten. We march'd through. 

Sir M. Thomſon. Whither did you go then? 

Patten. To Brampton.. 

Sir . Thomſon. Whither from thence? 

Patten. To Penrith. 

Sir M. Thomſon. What happened there? 


| Patten, There was the Poſe Comitatus, whether that Poſſe Comitatus were 


the Militia I can't tell; they were got together, and upon our advancing they- 
diſpers d themſelves. 


Sir V. Thomſon. Where was my Lord Vintoun then? 


Patten. | ſaw him among the Scorch Lords there alder his uſual manner, on 


Horſeback, with Sword and Piſtols. 
Sir V. Thomſon. Was his Sword drawn? 
Patten. No. 
Sir V. I hom ſon. Whither did they go then? 1 
- Fatten. They went to Appleby. 
Sir M. Thom ſon. What paſſed at Appleby? 
Patten. They went from Appleby to Kendall. 
Sir W. Thomſon. What happened there? 
Patten, A Proclamation was read, as at moſt of the Towne. 
Sir V. Thorſon. Did you ſee my Lord Mintoun at any of thoſe Proclamations? 
Patten. No, I did not. 
Sir . Thomſon. Where did you go then? 
Patten, To Kirby - Lon ſdale. 
Sir M. Thomſon. Did any thing happen remarkable t here? 
. Patten! I dined with the Seoſch Lords at Kir 
Sir V. Thomſon. What happen'd there? and what Healths were drank there? 


Patlen, 25 Pretender s Health, and Succeſs to our Cauſe, that was the uſual* 


* 
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Sir 1 Thomſon. Was my Lord Minton there? © | 
Patten. Yes, there was my Lord Kenmure, Carnwath, 40 the ther Lords 

Sir W. Thomſon. Did he drinkthe Health among the reſt ? 

Paten. All the Table did. 

Sir W. Thomſon. From thence whither did you go: 5 

Patten. To Lancaſter. | 

Sir F. Fekyll. At the place where you drink Healths, was there any other re- 
markable Realth ? | 

Patten. The uſual Health was good Succeſs to the . in band. 

L. H. Steward. Who drank that Health: 7 

Patten. All the Company. 

L. H. Steward. Who was in Company? waxthePriſoner at the Bar in Company ? 

Patzen. Yes, he was. | 

Sir W. Thomſon. When you came to Lancaſter, in wakes manner did you enter 
that Town? 

Patten. We entred that Town more 0 than any other we had 
marched thro'. | 

Sir W. Thomſon. After what nnner? 

Patten. They march'd into the Town with their Swords drawn, and the 
Highlanders were drawn round the Croſs; the Gentlemen mafched into _ 
Town on Horſeback; the Pretender was Proclaimed there. 

Sir W. Thomſon. You was by when the Pretender was Proclaimed? 

Patten. Yes. 

Sir W. Thomſon. Was my Lord Wintoun there? | 

Patten. I can't ſay I ſaw him there: 1 ſaw him in the Town at che head of 
ſome Horſe with his Sword drawn. ; 

Sir V. Thomſon. Was there any Cannon ſeized at cakes 

Patten. Some Pieces of Cannon were ſeized. 

Sir M. Thomſon. What did you do with the Cannon? 

Patten. We carried them with us to Preſton. | 

Sir W. Thomſon. When there were „ in the Pariſh Church at Lancaſter, 
who was prayed for? | 

Patten. The Pretender. | | 

SirW Thomſon. Doyou know whowere preſent? 

Patten, A great many. | 

Sir W. Thomſon. Was the Lord Wintoun there? 

Patten. I can't tell. 

Sir W. Thomſon. Did you obſerve at any time wy Force or r Compullion uſed 
to detain my Lord Vintoun? 

Patten. No, none at all. | 

Sir W. een. Did he ſhow any Uneafineſs or any Backwardneſs to go 
with them? , ' 

Patten. I can't be judge of my Lord's Uneaſineſs, it did not appear fo, | 

Sir W. Thomſon. By whoſe Directions was the Prayer for the ä 2 

Patten. By Order of Mr. Forſſer. 

Sir W. Thomſon. My Lords, we have done with this Witneſs. 

L. H. Steward. My Lord „ mn you pleaſe to ask this Witneſs any 
Queſtion ? | | 

L. Wintoun. No. 

Att. Gen. My Lords, we 2 to Fa Lord Forreſter. 

Then a Chair was placed for Lord call my near the Clerks Table. 

And the Oath was adminiſtred to him by the Lord High Steward. 

Sir 7. F«k)11. My Lords, we beg leave to * this "OED Lord a > Queſtion or 
two: Was your Lordſhip at Preſton? 

L. Forreſter. Les, my Lords. | 

L. H. Steward. Your Lordſhip will pleaſe to raiſe your Voi "+ 

1 Forreſter. 1 was there with the King's Troops, and had the Honour to 
Command Brigadier Preſton's Regiment. We came before Preſton on Saturday 
the 12th of November. 

Att. Gen. Will your Lordſhip acquaint my Lords what paſs'd at Preſton - 
when you was there 3 whether you was by at Preſton when the King's Forces 

attack'd 


ii ; 5 


| attack d its ind hers was defended by the Rebels,and what elſe maſſed chore; 
LI. Forreſter, I was there, and commanded one of the Attacks under Briga- 
dier Hunywood. 
Att. Gen, Was the Town defended by theRebels, and were any of the : Kings 
Officers and Soldiers killed ? 

L. Forreſter. Yes, a great many. 

Att. Gen. Pleaſe to give an Account what Number. 

L. Forrefter. We loſt a great many. 

Att. Gen. Can you gueſs the Number:? 

ZL. Forreſter. No, I can't exactly tell: A good. many 3 we had twixt Sixty and © 
Seventy of the Regiment I had the Honour to Command killed _ wounded. 

Att. Gen. How many were killed? 

L. Forreſter. About thirty were killed dead on the $ pot. 

Att. Gen. How long did that Attack laſt, before ho 1-fired to Capitulate? | 

L. Forreſter. From Saturday till Sunday Morning between one and twoaClock. 

Sir J. Jehyll. I think your Lordſhip had a Command to take Poſſeſſion of” 
the 1 ? 

L. Forreſter. Yes; 31 took Poſſeſſion of the Church-yard Monday Morning a- 
bout Six a Clock. | 

Sir J. Fekyll. Will you pleaſe to give an Account of what you know of the 
noble Lord at the Bar when the Town ſurrendred. | 

L. Forreſter. The Town ſurrender'd at fix a Clock in the Morning; I came 
into the Church-yard and took Poſſeſſion of it; then I went to the Mitre Ta- 
vern, where that Lord and the reſt of the Lords were; I diſarmed them. 

Att. Gen. What Arms did my Lord Wintoun deliver up at that time? 

IL Forreſter, Two Caſes of Piſtols. _ 

Sir F J All. If my Lord hath a mind to ask any Queſtion of the noble Lord- 
that hath been examined, we defire he may do it. 

L. H. Steward. My Lord Wintoun, will you be pleaſed to ask this noble Lord 
any Queſtion concerning this matter at Preſton ? 

L. Wintoun. I had no Arms: Pleaſe to ask him whether I had Sword or pi- 
ſtol in my Hand. 

L. H. Steward. Take my Lord's Queſtion i in Writing 

Then the Clerk went and took it. 

Queſtion. Whether the Arms your Lordſhip mentioned to have been deliver- 
ed to you, whether he had the Arms then n him, or his Lordſhip did not ſay 
they were in the Stable. 

L. Forreſter. He brought the Arms to me himſelf, and gave them me out of 
his own Hands. 

I. H. Steward. My Lord ſays you brought the Arms to him your ſelf, and 

ve them him out of your own Hands. 

L. Forreſter. | got ſo many of them that I ſhould not bave madeany Diſtin&i- | 
on of his from the reſt, 'but that I remember he gave me his Arms out of his 
own Hands, and deſired me to give them to my Lord Kimmergem. 

L. H. Steward. You dcfired my Lord Forreſter to give them to my Lobd- 
Kimmergem. 

L. H. Steward. Another 0 propoſed is, Whether my Lord Wintoun : 
did not give Orders to his Servant to bring the Arms out of the Stable, and to 
give them my Lord Aimmergem? 

Z. Forreſter. I believe he did bring them out of the Stable: 

I. H. Steward, My Lord believes you did bring them out of the Stable. 

L. Wintoun | deſire he may be asked whether | had a Sword about me. | 

L. H. Steward. My Lord Forreſter, the Queſtion is, Whether your pA 
found a $word about my Lord Wqntoun? 

L. Forreſter. I did not ſee any Sword that he had; he had a great Coat ons and 
might have had a Sword under that, but I ſaw none. 

L. H. Steward, My Lord Forreſter, did the Priſoner at the Bar deliver 
himſelf and his Arms to your Lorathip as one of thoſe in the Surrender? 

I. Forreſter, I took it ſo. 

Sir J. I Hl. We beg leave to call General Carpenter, and defire he may by 
Sworn in his Place, and give your * his Evidence. 8 

ner 


_ General: Curpenter was Sworn in his — 
Proclamation for Silence as uſual. 

Sir J. Fekyil. Mr. Carpenter, pleaſe to give my Lords an: Account whien 7 
eone to Pre/ton; and what happened there. 

Gen. Carpenter. I came to Preſton. on Sunday the 13th. of November laſt: 
The Troops under Mr. Wills had been there the Afternoon before. I-got there 
about Ten a Clock on Sunday Morning, with Three Regiments of Das = 
and there had been no Intercourſe nor Meſſage paſs d before I came. q 

Att, Gen. Pleaſe to inform my Lords what — there after you ame to » 


N. 
Gen. Carpeuter. After I came, the Rebels ſent out to know what Terms Aber 
might expect, and were anſwer d None but at Diſcretion. They ſoon after ſent out 
one Captain Dalzell, to deſire a Ceſſation till next Morning; upon whieh I ſent in 
Colonel C Hurchill to tell them, I agreed to a Ce ffat ion, provided they ſent out an 
Eugliþh Lord and a Srateh Lord as Hoſtages: I named my Lord Derwentwater- 
and my Lord Keumure. Captain Dalzell ſaid he — my Lord Kenmure 
would not come out. Inamed then Brigadier Mackintoſh: He alſo thought he would 
nat come out: I was: unwilling to make great Difhculties, it growing towards 
Night ; and faid either of the Mactintoſb s and an Engliſh Lord: And he brought 
out my Lord Derwent water aud Colonel Mackintoſh as Hoſtagesʒ that they ſhould 
make no Attempt to eſcape, nor any Works for Defence in the Town. . 

Att. Gen. Pray, Sir, acquaint my Lords who you ſent in with Colonel Churchill. 

Gen. Carpenter. Colonel Cotten. | 

Att. Gen. When did they agree to the Surrender of the Place? 

Gen. Carpenter. Not till the next Morning. The Hoſtages were, that none 
ſhould attempt to eſcape, nor any Defences ſhould be made in the Town till the 
=_ Mornings at which time they would determine whether they would furren- 

r or not. | 
Att. Gen. I deſire you to acquaint my Lords whether theſe were all the Terms : 
offered, or whether there was any Hopes of Mercy given them. | 

Gen. Carpenter. I gave them none at all my ſelf, and it is very unlikely any 
Body elſe ſhould: 1 commanded in Chief His Majeſty s Forces there: No Body 
ought to have done it; and if any Officer whatſoever took upon him ſo to do with- 
out my Order or Leave, it was very unanſwerable by the Rules and Diſcipline 
of Mar, and what he cannot anſwer: Fhope no Body did: I am ſure I gave no 
ſuck: Directions: Colonel Churchill can acquaint your Lordſhips whether I direct- 
ed him to mention any other Conditions to them than at Diſcretion. 

Sir J. Ahhyil. Did you hear any other Officer give them any Hope or r Expe- 
ctat ion ot Mercy? 

Gen. Curpenter. No, I did not. 

Sir F. Jekyll. It my Lord V intoun bath any Queſtions to ask this Honour- 
able Perſon, he may do it. 

Z. Hi Sreruard, My Lord Wintoun, now is your time if you'll. bang 
Queſtion of General Carpenter. 

L. Hantoun. Whether Lwas concerned in making any 

L. H. Steward. I don't hear the Queſtion Then the Clerk 3 dowry. 
to take it: from him in Writing. 

And the Queſtion being brought up to the Lord High Steward by the Clerk, 

L. H. Steward. The Queſtion my Lord asks is, Whether he was concern d i 
making any Capitulation, or knew any thing about it? 

Gen. Carpenter. Not that I know of; it is impoſſible for me to bow, ex · 
cept by Hearſay :: He was not the Perſon treated with, I treated with my Lord 
Derwant eat er and one of the — ſo that Ilnouꝭ nothing of his being 
concerned in any manner of Treaty. 

L. H. Steward. You hear the Anſwer... 

Sir J Fekyil.. We beg leave to call General Wills. 

L. MHintoun. I deſire to ask my Lord Forrefter a Queſtion. 

* 2 Steward, My, Lord Wntoun deſires to propoſe a Queſt ion to my Lord? 

Tre ſtęr. 

Sir J Jrtyll. The? that be out of Method, yet we don't oppoſe it; | 

L. A. Steward. Bring up the Queſtion. My Lord, the Queſtion my Lord⸗ 


Fintoun. 
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Mintoun propoſes is, Whether he had any Sword or Arms when he firſt ſaw your 
Lordſhip at Preſton ? ol | | 

L. Forreſter. I don't remember I had a Sword from him; I can't tell whether 
he had a Sword about him, for he had a great Coat on ; but I remember I took 
none from him, I had only the two Caſes of Piſtols which he gave me. 

L. H. Sﬀeward. He could not tell whether you had a Sword about you, you 
had a great Coat that he could not well ſee; but he remembers he took none from 
you, only the two Caſes of Piſtols which you gave him. 

L. H. Steward. Who do you call next? | 60 
Sir J. Je. My Lords, we deſire that General Wills may be Sworn. ' 

He was Sworn accordingly. | 

Sir J. Jehll. Mr. Wills, pray give my Lords an Account when you came 
before the Town of Preſton, and what happen'd there. | 

Gen. Wills. My Lords, I had the Honour to Command the King's Troops that 
attack'd the Rebels at Pre/ton; I came before that Town the 12th of November 
laſt about One a Clock, and ordered two Attacks upon the Town; that Attack 
which lead to Wiggin was Commanded by Brigadier AHonywood, who beat the 
Rebels from their firſt Barricade, and took Poſſeſſion of ſome of the Houſes in 
the Town; tho other Attack which lead to Lancaſter was Commanded by Bri- 
gadier Dormer, who lodg'd his Troops nigh the Barricade of the Rebels. The 
next Day, about Two aClock, Mr. F:rfter ſent out one Mr. Oxborongh, an Iriſb 
Man, offering to lay down their Arms and ſubmit themſelves, and hoped thar 
I wou'd recommend them to the King for Mercy; which I refuſed,” ard told 
them I wou'd not treat with Rebels, for that they had kill'd ſeveral of the 
King's Subjects, and that they muſt expect to undergo the ſame Fate; upon 
which he ſaid, That as I was an Officer, and a Man of Honour, he hoped [ 
vou d ſhew Mercy to People who were willing to ſubmit: Upon which Itold them 
allI would do for them was, that if they laid down their Arms, and ſubmitted Pri- 
ſoners at Diſcretion, I would prevent the Soldiers from cutting them to pieces 

till I had further Orders, and that I would give them but one Hour to conſider 

of it; and ſent him back again into the Town to acquaint For/ter of it; before 

the Hour was expired they ſent out Mr. Dalsell, Brother to the Earl of Carn. 
wath, and he wanted Terms for the Scorch, My Anſwer was, that I wou'd 

not treat with Rebels, nor give them any other Terms than what I had before 
offerꝰd them: Upon which it was deſired that I would grant further time till 
Seven a Clock next Day, to conſult the beſt Method of delivering themſelves up. 
I agreed to grant them the time deſired, provided that they threw up no new 
Intrenchments in the Streets, nor ſuffer d any of their People to eſcape, and that 
they ſent out the Chief of the Eng//p and Scorch as Hoſtages for the Perfor- 
mance, and I ſent in Colonel Cotten to bring them out, who brought out the 
Earlof Derwentwater and Mr. Mackintoſh, The next Day about Seven a Clock 

Mr. Forſter ſent out to let me know that they were willing to give themſelves 

up Priſoners at Diſcretion, as I had demanded. Mr. Mactintoſb being by when 

the Meſſage was brought, ſaid he could not anſwer that the Scotch would Sur- 

render in that manner, for that the Scorch were People of deſperate Fortunes, 

and that he had been a Soldier himſelf, and knew what it was to be a Friſoner 

at Diſcretion ; upon which I ſaid, Go back to your People again, and I will at- 

tack the Town, and the Conſequence will be I will not ſpare one Man of you. 

Mackintoſh went back, but came running out immediately again, and ſaid, that 

the Lord Kenmure, and the reſt of the Noblemen, with his Brother, would 
Surrender in like manner with the Engliſb. | 

Sir F. Jekyll. When the Attack was made by the King's Forces, whether any, 
and how many were killed? 7785 = 

Gen. Wills. I believe between Sixty and Seventy, but few of the Horſe; 
there were killed and wounded about a hundred and thirty. Y 

Att. Gen. If you pleaſe to acquaint my Lords whether any of the Rebels cam 
and treated with you, or if you gave them any Encouragement to hope for Mercy. 

Gen. Wills. All the Terms I gave them was, that I would ſave their Lives 
from the Soldiers *till further Orders, if they ſurrender'd at Diſcretion: I deſire 


to explain the Meaning of ſurrendring at Diſcretion, which is, then it is in our 
L Power 
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Power to cut them all to Peices; but I would give them their Lives till furthet 
Order; for I could have cut them to Peices immediately after they are made Pri- 
foners at Diſcretion, by the Rules of War; and if they did not comply [ would 
renew the Attacks and not ſpare a Man. | 14 

L. H. Steward. You told them that if they did not comply you would re- 
new the Aſſault? | | 

Gen. Wills. Yes; and not ſpare a Man of them. 

Sir J. Jekyll. Did yougive your Officers any Directions to give any other Terms? 

Gen. Wills. No, I did not. | _ | 

L. H. Steward. Then you gave no Directions to any other Officer to give 
other Terms than you your ſelf had offer'd? | . 

Gen. Wills. No, I did not. 

Mr. Cowper. Was there any other but theſe two, Colonel Churchill and Co- 
lonel Cotten, ſent in by you, or by General Carpenter? | 

Gen. Mills. Yes, Colonel Naſſau, to bid our own People forbear firing. 

Mr. Cow-per. Had Colonel Naſſau any Authority to treat? 

Gen. ils. No, he went in only to bid our Troops to forbear firing, and or- 


der Colonel Cotten to come out with the Hoſtages. 
Sir F. J Kyll. You ſay the Rebels defired you to Recommerd them to the 
Rags Mercy ? Who made that Propofition ? 
en. Wills. One Oxborongh. 
Sir F. Jekyll. Had you any other Propoſition by any other? | | 
Gen. Wills. Mr. Dalzell, Brother to my Lord Carnwatrh, for the Scotch. 
I refuſed him likewiſe, and told him I wou d treat with no Rebels, nor give them 


any Quarter. | | 
Sir J. Feky/l. If my Lord at the Bar will ask this Honourable Gentleman any 


Queſt ion, now is the time. 
T. H. Steward. My Lord Wintown, the Clerk is ſent down to you again; if 
you have any Queſtion he will take ir. 

The Clerk return'd with the Queſtion to my Lord High Steward. 

L. H. Steward. The Queſtion my Lord propoſes to General Wills is, Whe- 
ther you, General Wills, gave any Summons to Surrender before you made the 
firſt Attack; or if you did not make the Attack without any Summons at all ? 
Gen. Wills. When I was viewing the Town they ſhot two of my Dragoons, 
and I did not Summons them. | Ko 

Another Queſtion taken by the Clerk, and brought up. | 
T. H. Steward. Another Queftion my Lord defires to be ask'd is, Whether 
you offer'd to prevent the Forces from falling upon the Gentlemen at Prefton, 
provided they ſurrendred at Diſcretion. | 

Gas Wills. Before ever 1 had drawn up the Troop:— | 
T. H. Steward. The Queſt ion ie, Whether you offered to prevent the Forces 
falling upon the Gentlemen at Preſton, provided they ſurrendred at Diſcret ion? 

Gen. Wills. Yes, my Lords, I did hinder the Troops from falling upon them 
after they offer d to Surrender. N 
| Another Queſtion brought up by the Clerk. 

L. H. Steward. General Wills, my Lord deſires you may be ask d what you 
know, or have been inform'd of bis Lordthip's being againſt coming to England; 
= of my Lord's being agaiiſt fighting with any of yours, or General Carpenter's 
Troops. | 

Gen. Wills. I never knew my Lord Mintoun, nor ſaw him till four Days af- 
= he 792 taken at Preſlon, ſo that I can ſay nothing to that I don't know any 
thing of. | | | 

L. Wintoun. I defire General Carpenter may be asked the ſame Queſtion. 

L. H. Steward. Do you know any thiug, or have heard that my Lord Vin- 
toun was againſt coming into 'Eng/and, or fighting the King's Forces? 

Gen. Carpenter. My Lords, I heard that at Jabung they beld a Council of 
War, the chief Officers, &c. this is only Hearſay, I ſpreæk not of my own 
Knowledge. | | . r 

Sir. 7 Fekyll. For the ſake of Evi ſence it is ineumbent on us to ceſire that 
my Lord confines himſelf to ask the General What he knows, and not to what 
he heard ſaid. | l 

Ait. 


7 : aw 


At. Gen. We have two Witneſſes more, the Colonels that were ſent into the 

Town by the two Generals, Colonel churchill and Colonel catte. 
Colonel Churchill was Sworn. | | | . 

Mr. Cowper. The Queſtion propos'd is, Whether you was ſent into Preſton, 
and by whom? | E 1 N 
Col. Churchill. I came up to Preſton on Sunday Morning, under General Car- 
penter's Command, about ten a Clock; about one they ſent out to Capitul⸗te; 
about five I was ſent in by General Carpenter, the ir Requeſt being, that t ey 
might have time till next Day to conſider whether they ſhould furrender or nit. 
My Directions were, they ſhould have that, upon Condition they ſent out Ho- 
ſtages that none of them ſhould attempt to eſcape, and that no Defence ſhould 
be made in the Town. The People vamed to me by General Carpenter were 
my Lord Derwentwater or my Lord VFVidarington, and my Lord Kenmure or 
Mackinioſh was mentioned for the Scorch. I directed them to ſend the Hoſtages 
to me. They could not find my Lord Derwent water nor Widdrington, and 
Mackintoſh was gone to Bed. A little before eight I went with them, and told 
them the Terms I was to deliver to them, that they were to throw up no Works 
to fortifie themſelves, and ſhould atiſwer for the Pecple, that none of them 
ſhould eſcape? My Lord Derwentwater and Mackintoſp went out with me: I 
carried them to the two Generals there, and at ſeven a Clock next Morning they 


ſurrendred themſelves. 
M r. Cowper. Pleaſe to give me leave to ask you, whether you had any Com- 
miſſion from the General that ſent you into the Town, or whether you of your 


felf, without ſuch Commiſſion, pave them any Hopes of Mercy ? 


Col. Churchill. 1 had not any Power to do it, and was ſo far from doing it, 
that I don't remember a ſingle Syllable was mentioned either on our fide or theirs 


about it. 


* 


* 


— 


Mr. Cowper. Did you at any other time hear any other Officers give them ſuen 
Aſſuranee? | Z 

Col. Churchill. I never heard a fingle Word like it. 

Att. Gen. Who did you treat with? | 

Col. CHurchill. The Body I treated with carried me to Mr. Forfler, and then 
to my Lord Kenmure. I deliver'd my Meſſage to Mr. For/ter. I did not know 
any Scorch Lord but Kenmure. | 
Att. Gen. Who was preſent beſides my Lord Kenmure? 
Col. Churchill. I ſaw a great many, but I did not know particularly any. 
Att. Gen. The next is Colonel Cotten, who was ſent in by General Vils. 


F ” * 


We deſire Colonel Catten may be ſworn. 
He was ſworn accordingly. | 
Att. Gen. We deſire to ask Colonel Cotten, whether he was ſent into Preston 
by General Wills, and what Inſtructions were given him when he went in? 
Colonel Cotten. I was ſent into the [own by General Wills at their Deſire, 
they having Terms to offer: I told them we could give them none; they urged 
they had Diſputes amongſt the Scorch and Engliſs, and defired till the next 
Morning to reconcile them: General Fs ſent me again into the Town to 
allow them that time, provided that the Lords wou d give their Words that they 
would throw up no Works for their Defence from that time, and do their 
utmoſt that none of their People fhou'd make their Eſeape; and the Lords did 


give their Words, and the Lord at the Bar was preſent. 


Ait. Gen. I deſire you would acquaint my Lords upon what Terms they ſur- 


rendered, | : 
Col. Cotten. J had no Power from Mr. Wills to promiſe them any Terms, nor 


did not. | | 5 8 
Sir J. Jekyll. Did you acquaint them you had no Power to offer them any 


Terms? 


Col. Cotten. I did. | 
Alt. Gen. Who did you acquaint ? 
Col. Cotten. All the Lords, aud the People that had any Influence over the 


common Men. 


Sir J. Jekyll. Was the noble Lord at the Bar amongſt them? 
Col. Cotten. He was. | 8 
r 


[ 49 ] 
Sir F. Jetyll. Was there any Overtures made of obtaining the King's Mercy? 
Col. Cotten. I had no ſuch Orders from Mr. Wills, and I did not offer it 
neither directly or indirectly. 
Att. Gen. My Lords, I think it hath been deſired to call Brigadier Mun- 
den, who ſpeaks only as to the Attack; and I think, my Lords, if this Evi- 
dence need to be corroborated, we ſhall deſire to call another Evidence who 
was with Gencral Wills all the time the Overtures paſs'd. : | 
Sir J. Jekyll. My Lords, if the Lord at the Bar hath any Queſtion to ask 
Colonel Costen, we deſire he may be indulged. | 
L. Wintoun. I would know whether they did not take Priſoners and kill 
them, notwithſtanding the Capitulation? | 5 
L. H. Steward. The Queſtion my Lord deſires may be ask d is, Whether 
you did not take Priſoners and kill them, notwithſtanding the Capitulation? 
Col. cotten. My Lords, upon my coming out of the Town, tho* the 
Lords kad engaged to prevent any of their People making their Eſcape, we 
ere alarm'd with an Account that ſeveral were attempting it, and about Six ü 
of tho who were endeavouring to eſcape were cut to Pieces. Upon this g 
Brcach of their Parole Colonel Churchill and my ſelf were ſent, in to demand ; 
Hoſtages, and brought out Lord Derwentwater and Mr. Mackintoſh. 
Ait Gen. We deſire Brigadier Munden may be Sworn. 
e was accordingly called and ſworn. | 
Att. Gen. We deſire Brigadier Munden may be asked whether he was ſent 
with theſe two Colonels into the Town, and what Directions was given them. 
I. H. Steward. You hear the Queſtion, pleaſe to give your Anlwer. 
Brigadier Munden. I humbly apprehend I am called to give ſome Account 
of the Attack at Preſton, which I will doin as few Words as I can. I am 
firſt co tell your Lordſhips, after the Rebels demanded an Audience of Gene- 
ral Wills, their firſt Demand was for Terms: The Anſwer they received was, 
That General Wills would not treat with Rebels, but if they ſurrendered as 
Priſoners at Diſcretion, they ſhould have their Lives ſpared ' till his Majeſty's 
(Pleaſure was known. They ask'd if thoſe were the only Terms; It was an- 
ſwered Ves. Afterwards this Gentleman went into the Town, who had an 
Hour's time allowed him to conſider of it. I remember his inſiſting upon 
Terms, but all the Anſwer Mr. Wills gave them was, If he had Inclination, 
he had no Power to give them any, otherwiſe than ſaving their Lives till his 
"Majeſty's Pleaſure was further known. If they expected other Terms, they 
might return into the Town immediately, and he would attack them and cut 
them to Pieces. After this the Gentleman went into the Town, My Lord Der- 
» went water and Mr. Mackintoſb came out to us. Mr. Mackintoſh and my Lord 
Derwentwater, and I heard them frequently repeat their Requeſt to the Ge- 
neral for Terms, and I heard Mackintoſh give a particular Account of the 
Bravery and Hardineſs of their Troops. Mr. Ws told him he might have 
proved and tried them if he had pleaſed, and then it would have been ſeen 
whether the King's Troops or a Parcel of Rebels would have acted the bra- 
ver Part. Mr. Wills received them with the utmoſt Deteſtation and Con- 
tempt, and gave them no Hope of Mercy either directly or indirectly. 
Att. Gen. Did you ever hear any other of the Officers offer them any other 
Terms? | | 
Brig. Munden, No, I did not hear any. I heard the Inſtructions that were 
given to Colonel Cotten by General Wills; and when Mr. cotten came out of 
, = Town: che third time, which was when he went to take their Parole of 
onour. | | 
Sir F. FekyA. Did my Lord Vintoun come to give his Parole? 
Brig. Munden. When Colonel Cotten came out, I very well remember he 
{aid he had received his Parole of Honour among the reſt. | 
Sir F. Fekyll. If my Lord at the Bar hath any mind to ask this honoura- 
ble Perſon, Brigadier Munden, any further Queſtions, we have done with him. 
L. H. Steward. My Lord Vintoun, do you ask this Witneſs any Queſtion? 
L. Wintoun. No. | Ek 
7-1 Sir 
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Sir F. Jebyll. We that are entruſted by the Houſe of Commons have no 
more Evidence to offer to your Lordſhips. | Ie 06557) 
L. H. Steward, My Lord Mintoun, the Gentlemen of the Houſe of Com- 
mons have done with the Evidence they propoſed to call againſt you, there- 
fore it is your Lordſhip's time to open what Evidence you have, or if you | 
have made any Obſervations on the Evidence given againft you, to deliver 
them, or to call your own Witneſſes — Take your own Method. | 
Proclamation was made for Silence as uſual ; and after ſome Pauſe, + 
LH. Steward. My Lord Wintoun, I acquainted your Lordſhip that the 
Gentlemen of the Houſe of Commons who manage the Evidence to ſupport 
the Impeachment, have done with giving their Evidence; they deſign to give 
no more againſt you; therefore this is the time that is proper for your Lord- 
ſhip to make your Defence; you are to do it in your own method, either by 
calling your Witneſſes, or making ſuch Obſervations in your Defence as you 
think proper. | 
L. Wintoun. Pleaſe to allow me ſome time, for my Witneſſes are not yet 
come. I have uſed all poſſible Endeavours to get them, pleaſe to allow me 
till this Day Month *cill they come up. It will ſignifie nothing to examine 
any Witneſſes after I am dead. I never faw my Council but once, that they 
might inſtru& me what I have to ſay. My Lords, I am informed they will 
be here ſome time next Week. 3 
ZL. H Steward, What your Lordſhip ſaid is not heard. | 
L. Aintoun. I ſaid I never ſpoke to any of my Council, and that but once 
I haye ſent to my Council; I neyer ſaw them. | 
Proclamation for Silence was made as uſual. | Y 
L. H. Steward. My Lord, offer what you have to ſay now, while the 
Court is in Silence. | : | | 10 
I. Wintoun. My Lords, the moſt material of my Witneſſes are not 
come up, they will be here ſome time next Week; I have net talk'd to my 
Council. 2 5 85 e ne 
L. H. Steward. Your moſt material Witnefles are upon the Road, you de- 
fire cime till they come up, the Effect of your Petition to the Houſe of 
Lords; that is what you offer again? | A 
L. Wintoun. Yes, my Lords. | L ond oy 
Ait. Gen. We think it our Duty to acquaint your Lordſhips, that what that 
noble Lord inſiſts upon now is out of time. If he had any Reaſons to offer 
to defer the Tryal, he knew the proper Time and Place. Our Duty is to let your 
Eordfhips know, that when the Evidence for the Proſecution is given, the 
Priſoner is not to have time to delay the Proceedings, not any longer time. He 
ought to have applied before. We muſt ſubmit it ro your Lordſhipss. 
Mr. Cowper. This Requeſt of his Lordſhip, the Priſoner at the Bar, 
ſecms to concern the Methods of Juſtjce, and is, we think, of great Con- 
ſequence with reſpect to the Commons. My Lords, we ſhould have been 
very, far from preſſing to bring on his Lordfhip's Fryal ſooner than 
might have been thought conſiſtent with the Rules of Juſtice: But when 
we conlider the Time your Lordfhips have allowed him upon ſeveral Applica- 
tions he has made to your Lordſhips for that purpoſe; when we all know he 
has had Notice ever ſince he was ſeized and made Priſoner at Preſton, that a 
Defence would be neceſſary, and that it concerned him to provide for it; when 
we reflect how long it is ſince the Commons exhibited their Impeachment 
againſt him, it's ſurprizing after all to find his Lordſhip alledge, that he hath 
not had Time to bring up his Witneſſes. With what View his Lordſhip is ad- 
viſed to make this Defence may be eaſily explained: It is, my Lords, to 
move the Compaſſion of the People, and, I fear, to traduce the Juftice of 
your Lordſhips Proceedings. Surely it muſt be confeſſed, that he hath had 
more than Time ſufficient, more than any one in the like Circumſtances _ 
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been allowed by your Lordſhips great Indulgence ; and yet at laſt to have 
nothing to offer, but that his Warn: ſſes are not come, without attempting to 
produce one ſingle Witnels to prove that he has or expects any one Witneſs 
to appear for him. 1 = 

My Lords, the ſtated Rules of Procceding in Tryals of this Nature ought 
to be ever ſacred; and I don't know that any one Priſoner hath a Right to be 
indulged in Methods unknown to the Conſtitution. 

My Lords, I believe when a Priſoner impeached by the Commons puts 

himſelf upon his Defence, and is brought upon his Tryal, there ought to be 
no Interruption or Delay whatſoever. Sure J am, it is inconſiſtent with the 
Proceedings of all other Courts of Juſtice. 
Your Lordſhips, as we are informed, lately denied the Priſoner any further 
Time; and if ic was then thought not proper co be granted, certainly, now 
he hath put himſelf upon his Tryal, and ſtands upon his Defence at your 
Lordſhips Bar, he ſhall not be indulged making the ſame R<queſt, 

My Lords, whatever Compaſſion we may have for this unhappy Lord, 50. 
the Commons, when they reflect that the Methods and Forme of Juſſice 2ro 
eſſential to Juſtice it ſelf, they then think themſelves obliged to oppole 2 new 
Attempt, and hope the Tryal ſhall proceed. | 

L. Hintoun. My Witneſſes are not come up. They will be'up about Mi¹Eĩuu/ 
or Tuc ſday next. I have had no longer time than ſince the Toth of February laſt 
to bring up my Witneſſes, when it was very bad travelling. 

A Motion was made to Adjourn. 5 

L. H. Steward. My Lord Wintoun your Lordſhip hath heard the Com- 
mors oppoſe your Requeſt: You have heard the Reaſons given for ſuch Op- 
poſition. Doth your Lordſhip, having heard the Reaſons, yet inſiſt upon it, 
or do you withdraw your Requeſt? | | | 
IL. VFintoun. I inſiſt upon ir, my Lords. : 

Then the Houſe was Adjourned co the Chamber of Parliament. 

And being returned in about an Hour, and the Houſe reſumed, and Procla- 
mation made for Silence, as uſual; , | | 

L. H. Steward. wt Lord Wintoun, I am commanded by the Lords to let 
you know, that they have conſidered your Requeſt, and that they are of Opi- 
nion it is not now conſiſtent with the Rules of Juſtice to allow you further 
Time for ſending for your Witneſſes ; therefore you are to proceed in your De- 
fence. I am likewiſe to acqufint you, that in reſpect to che lownels of your 
Voice, the Lords have ordered a fit Perſon to ſtand by you (after he is ſworn) 
co report truly to their Lordſhips what you ſay during your Tryal. 

Is it your Lordſhips Pleaſure that one of your Lordſhips Clerks be ap- 
pointed to ſtand by and report to your Lordſhips? 

Lords. Ye Sz es. : . . ; 

A Clerk was ſworn to make true Report; but my Lord Mintoun began to 
ſpeak fo 77 low, as ſcarce any could hear. Whereupon 
Sir J. 7eky/l. My Lords, I perceive it is your Lordſhips Pleaſurc to indulge 
the Lord at the Bar, to have a Perſon ſworn to report truly to your Lord- 
ſhips what he {hall ſay in his Defence; bur it is not your Lordſhips Intention 
that the Lord at the Bar ſhould ſpeak ſo low, as it is impoſſible for us or any 
near him to hear what he ſays. | 5 | 

L. H. Steward, My Lord Vintonn. Speak as loud as you can, ſo as the 
of anagers may hear; he is only to help your Voice, ſo as their Lordſhips may 
hear. 

Clerk from Lord Wintoun. I think it very hard, and great Injuſtice, that I 
ſhould not be allowed Time to make my own Defence; and that my Wirneſ- 
ſes ſhould not come up; and that I ſhould be tyed down to a foolith Form, 
which I am not accuſtom'd to, when I am in danger of my Life. 
Then the Houſe was Adjourned to the Chamber of Parliament. 


Friday, 


[48] 
Friday, March 16. The Second Day. 


L. H. W Houſe is reſumed, Do your Lordſhips give the Judges 
| | leave to be cover'd? g 5 | 
Lords. Ay, ay. | a 5 
1 made for Silence, and another te bring forth the Priſoner, 

as uſual. | | ply” 

The Priſoner brought to the Bar, and kneels. | 
LI. HJ. Steward. My Lord Wintoun, you may riſe, ——— My Lord Vin- 

toun, you may proceed upon your Defence. 

| he Clerk order'd to report as before. 

L. H. Steward. I again remind your Lordſhip, You are to ſpeak in your 
Defence as loud as you can ; if your Voice is not heard, he is ready to re- 
port to the Lords what you ſay, but you muſt ſpeak as loud as you can. 

Clerk from Lord Wintoun. My Council is ready here to ſpeak for me. 

L. H. Steward. My Lord, I would not preſume to make an Anſwer, but 
that it is known Law; that undoubtedly your Lordſhip cannot have Council, 
by the Law of the Land, to ſpeak in your Defence, unleſs it beto Matter of Law; 
9 Law ſuppoſes every Man ſufficient to anſwer for himſelf as to Matter 
of Fact. 

Clerk from Lord Wintoun. My Lords, I am not accuftomed co ſpeak on ſuch 
9 therefore I hope your Lordſhips will allow my Council to ſpeak 

r me. 

L. H. Steward. My Lord, I muſt acquaint you, that the Law in this Caſe 
admits of no Exception, but holds to the general Rule. 

Clerk from L. Vintoun. My Lords, I don't underſtand the Law; I am per- 
fectly a Stranger to the Cuſtoms of the Houſe, therefore hope your Lordſhips 
will allow my Council that know them to ſpeak for me. | 

I. H. Steward to the Clerk. You let your Voice fall. 

_ Clerk from L. Wintonn. 1 am not accuſtomed to the Practice of this Houſe, 
therefore I defire that your Lordſhips would pleaſe to allow other People to 
ſpeak for me that underſtand them. | 
L. H. Steward, My Lord Mintoun, Your Council are not to be allowed to 
ſpeak for you, as to thoſe Things that are Matter of Fact, in an Impeach- 
ment of High Treaſon; but to what is Matter of Law; and I believe if you 
ask your own Council they will tell you, as the Law ſtands they cannot be 
heard for you here as to Matter of Fact. | 

Clerk from L.Wintoun. The Council will inform your Lordſhips of the Mat. 
ter of Fact, and they know how better to expreſs it than I do. 

L. H. Steward. My Lord Vintoun, Have you any Witneſſes to call in your 
Defence ? | 1 We 
Clert from L. Wintoun, I told your Lordſhips Yeſterday, my moſt material 

Witneſſes were not yet come up. . an Fo 

I. H. Steward. My Lord, I acquainted your Lordſhip Yeſterday, and now 
would remind you of your own Petition exhibited to the Honſe of Lords, 

wherein you acknowledge that a great many of your Witneſſes were come up; 
thoſe Witneſſes were arrived, you only then pretended Four were not yet 
come. Doth your Lordſhip deſign to make no manner of uſe of thoſe great 
Numbers of Witneſſes that you admitted were come? 

Clerk from L. Winton. Without thoſe they would not be of ſuch an Effect 
They would ſerve for nothing without thoſe Witneſſes coming. | 

L. H. Steward. My Lord Vintoun, Your Lordſhip will pleaſe to obſerve 
the Lords wait with great Patience, to ſce if your Lordſhip would be better 


adyiſed, and go into your Defence. 
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Clerk from L. Mintoun. 1 don't really know, my Lords, what to ſay for it, 
for I don't underſtand the Proceedings of this Houle. It was always the 
Cuſtom in any Court where-I was, for People to he allowed to ſpeak, or 
the Council-be allowed to ſpeak for me, for I am not accuſtomed to ſpeak any 
manner of way in my own Defence, therefore I hope you will allow my 


e to ſpeak for me. My Council haye a Point of Law co {peak toʒ they 


ſay ſo, but I know nothing of it. | 1 
L. H. Steward, My Lord Wintoun, Your Council have had Acceſs to you; 
and tho*-your Lordſhip can't ſpeak and argue to the Point of Law, can't 
127 111 422 71 19 * „„ Lito - 2 [ 4 ' 
your Lordſhip propoſe what the Queſtion is? 


Clerk from L. Wintoun. It is impoſſible for me to do a thing I don't under- 


ſtand; I don't know what the Point of Law is, no more than a Man that 


knows nothing about it. | 
When ſome laugh'd, | 1 
L. Winzoun. I am only ſpeaking in my own Defence ; I don t expect to be 
laugh'd at. TEENS 5 | 


- 


will forbear that, | OE 5 . 
L. H. Steward. Won't your Lordſhip be pleaſed to name what Matter the 


. 


E. H. Steward. I think his Lordſhip does obſerve well; I hope every one 
£7 | ©, | 


Clerk from L. 1 It will be ſomething about the Tryal ; no doubt 
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own Queſtion before your Council ſpeak. Before it appears to be a Point of 
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H, Steward. My Lord Vintoun, Did not you ſpeak to your Council 


la Night? ET 3-299 
Clerk from Z. M intoun. I could not. 


14. 


Clerk from L. Wintoun, Becauſe it was late when T went from hence and 


your Lordſhips knoy I am a cloſe Priſoner in the Tower; and was lockt up, 
and could not Tee them. I ſee no body but the Guardſses. 
ul Rtomere: Hath or your Londlbip, ſeveral pes fecp, your Couniel, 
as often as you required an Order for ſo doing? * _*© 
! Clerk: from I. Il intoun. I never ſaw my Council but once, before 1 gaye in 
my Anſwer. | COB Eq 2 io, 
” H, Steward. Did you deſire to ſee them oftner ? 


Clerk from L. Wintoun, My Lords, my Sollicitor ſpoke to them; and my 


* _ W 4 


Wirneſſes nor being come up, it was needleſs for me to ſpeak to my Council, 
before that they might know what the Witneſſes had to ſay, and ſo might 
draw up the State of the Queſtion. I did not doubt but the Lords would 
have given me more Time; and therefore I was not ſo deſirous to ſee my 
Council, as I would have been, if I thought I ſhould, have been ſo much 
crampt in Time. — e e e 
Seo el 
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Mr. Couper. My Lords, I had the Honour to receive the Commands 
of the Commons, to reply to his Lordſhip's Defence; and it was reaſon- 
able to expect that the Priſoner, having pleaded Not Guilty to the Impeach- 
ment, would have attempted to give ſome Evidence in ſupport of his Plea ; 
but ſince it ſeems to be his I. ordſhip's Reſolution not to enter into a, De- 
| fence, I think it my Duty to ſay ſomething to your Lordſhips upon this un- 
expected Occaſion. Such is the "Treaſon, and ſo fullthe Evidence to prove 
it, that I think his Lordſhip's Behaviour, unaccountable as it is, more to his 
Purpoſe than any other could have been. My Lords, Iam very unwilling to 
ſpeak my own private Sentiment of his Lordſhip's preſent Conduct, although 
the Obſervations I could make ariſe out of his Lordſhip's Anſwer to the 
Impeachment: Whoever ſhall Read and conſider it, will find my Lord in- 
toun not denying, but confeſſing the ſeveral Overt-Acts of Treaſon laid to 
his Charge, and then drawing a falſe Concluſion, that he is not Guilty how- 
ever of the Treaſon whereof he is Accuſed. He denies that what he 
did was done with a traiterous Intention, and ſays very Emphatically, that 
the pure Streams of Loyalty which have always run in the Blood of his Ance- 
ſtors, are derived to him uncorrupted; and thus, my Lords, a Popiſh Pre- 
tender being the Object of his Lordſhip's Loyalty, he thinks he may be guilty 
of the whole Impeachment without being a Traitor. This is the true ſtate of 
the Caſe. It ſeems to me, his Lordſhip is determined to maintain his 
Point; and how far he may think it proper to acknowledge your Lord- 
ſhips Juriſdiction | know not. My Lords, as to the Impeachment: which 
the Commons with great Juſtice have exhibited againſt this Priſoner, your 
Lordſhips have obſerved that the ſeveral Treaſons therein contained have 
been fully proved; I am unwilling, in a caſe ſo plain, and where no De- 
fence has been, or can be made, to waſte your Lordſhips time. Vour 
Lordſhips have heard, in the courſe of the Evidence which we have pro- 
duced, that this Lord departed from his Seat of Seaton Houſe with about 
fourteen of his own Servants free and unconſtrained; that he joined o- 
thers of the Rebels at Moſfett, at which Place his Lordſhip was pleaſed to 
form a Troop, which from thenceforth was called the Earl of /:ntonur's 
Troop. The Priſoner had the Command of it, and for fear his Zeal for 
the Pretender ſhould paſs Unobſerved, his own Servants rid in his own 
Troop in his own Livery; and I may add, that it appears his Lordſhip's 
Troop was paid after the rate of Two Shillings per diem each Man, by 
his Lordſhip's Order, and with his own Mony. From the Town of My. 
fett, which I mentioned, your Lordſhips had an account of many Marches 
and Countermarches; his Lordſhip and the Rebels under him eyery where 
increaſing in their Numbers; every where declaring and proclaiming the 
Pretender to his Majeſty's Crown, as King of theſe. Realms. And, my 
Lords, I may venture to ſay it appears through the whole courſe of the 
2 that no one was more zealous and active than the Priſoner. My 
ords —— * = ag HoRT 
L. Guilford. 1 am very ſorry to interrupt that Gentleman, but I think 
it proper, before the Houſe of Commons ſum up their Evidence, to move 
your Lordſhips to Adjourn to the Houſe of Lords. " = 
Then the Houſs was Adjourned to the Chamber of Parliament; and 
after about half an Hour returned, and the Houſe was.Reſum'd.. ' 
And Proclamation for Silence being made as uſual,... 
I. H. Steward. My Lord Wintoun, I am order'd: by their Lordſhips to 
acquaint you, that they are yet ready to hear any thing that you have to 
ſay in your Defence by way of Obſervation upon what hath been proved a- 
gainſt you, or alledged againſt you, or otherwiſe; they are - likewiſe 
ready to hear any Witneſſes you are pleaſed to Call or Produce; but then 
I am to acquaint your Lordſhip, that if you neglect this Opportunity now 
given you, then it is their Lordſhips Pleaſure that J ſhould fignifie. to the 
Managers of the Houſe of Commons, — ſhould go on to their a 
| P'Y 3 


_ cil to be heard on the 


(46 ) 
ply; and if ſuch Reply be made, your Lordſhip hath no further Oppor- 
tunity to alledge any thing, or to prove any thing. This Notice is order'd 
by their Lordſhips to be given you. I am likewiſe to acquaint you, that it 
is their Lordſhips Opinion, as I before told you, that if you have any Queſti- 


on of Law to be ſpoken to by your Council, their Lordſhips cannot 97 0 


any other form, but that you ſhould propound it to their Lordſhips your felf. 
Clerk fram L.Wintoun. I believe my Council, my Lords, have famethin 

to ſay in Anſwer to what the Managers have ſaid. My Lords, the Gen- 

tleman 22 preſent, knows they would not let me know what they 

had to ſay. | | | 

Clerk He ſays I was by when his Council faid fo. 3 

L. H Steward. My Lord, if your Lordthip hath any Notes or Papers, 
Read or look 


you may help your Memory by them in your Defence 
upon them. ND Sine fp | | 
_ Clerk from L. Winton. I ſhall read it as I can, and you will excuſe it if 
I don't do it right as I ſnhould do. | | At 

Lord Wintoun Reads, and the Clerk Repeats. 


4 : 7 


The Council have a Point of Law ariſing from what hath been pafs'd in 
the Houſe, to ſhow that he is ſuch a Perſon as is not capable of commit- 
ing the Treafot laid in the Impeachment. I plead Not Guilty, and this 
alledges the ſame. I fay 1 am Not Guilty, and the Paper ſays it willdemon- 
ſtrate l am not. | an 5 en 1 
The Paper read again and reeds as before. The Council have a Point of 
Law ariſing from what hath paſſed in the Houſe, to ſhew that he is ſuch a Per- 
ſon that is not capable of committing the Treaſon laid in the Impeachment. 
Clerkfrom L.Wintoun.\ don't underſtand Law, and how hould] introduce 

a Point of Law? —© FT; ED | ny OT. 


L. E Steward. My Lord . n proceed 


which fowToriip can't have them examined. 
Clerk 


from L. Wintous. I heard your Lordſhip what you ſaid, but I don't 
per touch- 


| Ley bare 


to, that is, whether it is a Point of Law. If there be any Doubt, you will 

preſently fee. it by the Effect, by ſuch a Motion as I have mentioned. Kage 
After ſome Pauſe, . "a 

. H. Seward. If your Lordſhip doth not proceed, A. intimate to 

the Managers of the Houſe of Commons that they may Reply.  _ 

Clerk from L. Hf inxpas My Lords, if your Lordſhips will allow my. Coun- 


(47 ) 
L. H Steward. My Lord, I think I may now preſume to tell you, that 
I humbly appsebend it is no Point of Law which you propoſe _. | 
Clerk from L. Wintoun. | am not a Judge of a Point of Law, for I don't 
underſtand Law, nor never did . | 52 
L H. Steward. My Lord Wintoun, the ſame Matter muſt not be drawn 
over and over again. If your Lordſhip doth not proceed to ſomething 
proper for your Defence, I muſt ſignifie immediately to the Managers that 
"oy may Reply. hs | | 
lerk from L. Wintoun. If your Lordſhips pleaſe to hear the Council, they 
will tell you what it means. The Council dare not ſpeak till they be deſired. 
L. H. Steward. Gentlemen of the Houſe of Commons, you may Reply. 
Mr. Cowper. My Lords, I ſhall avoid, as near as I am able, repeating any 
Thing I have already ſaid before your Lord ſhi ps laſt Adjournment. | was obſer- 
ving that the Behaviour of the Priſoner, my Lord , intoun, throughout all his 
Conduct, during the whole Progreſs of the Rebellion, appeared in a quite dif- 
ferent Light, ts that in which he would now willingly appear: Your Lord- 
ſhips find him, according to the Evidence, at every falſe Alarm very inqui- 
ſitive to know the. Occaſion; having aſſumed the Command of a Squadron, 
his Lordſhip was inſtantly at his Poſt, ready to receive and encounter his 
Majeſty's Forces, and the Reverend Mr. Patten has done Juſtice to his 
Lordſhip's Vigilance and Courage upon this Occaſion; but it ſeems the A- 
larms were both falſe: Hence we may obſerve that Alarms may be falſe, 
and Dangers may be imaginary ; which Mr. Patten, and Men of his Prin- 
ciples, would do well to reflect on at leaſure. My Lords, after great Num- 
bers of Marches and Counter-marches, ' during which his Majeſty's Sub- 
Jets were plundered, the Publick Mony was feized, and Taxes exactad 
from the People by Force and Violence, Your Lordſhips have heard that 
the Town of Preſfon was feiz'd by this Lord, and the Traitors, his Accom- 
plices. At this Place enſued a terrible Slaughter of his Majeſty's faithful 
Soldiers, Men who deferved a better Fate than to die by the Hands of 
ſuch perfidious Rebels. But when the uſual Bravery of the King's Troops 
prevailed, and there was nothing left but the undeſerved Hope of Mercy, 
you find the Priſoner amongſt the reſt furrendering his Arms and his Per- 
{on to the Diſcretion of his Majeſty's Generals. The Commons cannot, 
my Lords, but take a particular Satisfaction in one Incident, occaſion'd by 
this Lord's putting himſelf upon his Tryal, which is, that it has adminiſtred 
to them a Time and an Opportunity, in the moft publick Manner before 
this auguſt Aſſembly, to vindicate his Majeſty's Generals from a malicious Ca- 
lumny ſuggeſted even by this Lord the Prifoner in his Anſwer to the Impeach- 
ment, and not only by him, but by the reft of his Accomplices already at- 
tainted. It ſeems not to be accidental, that all the Lords mentioned in the 
Impeachment ſhould every one of them (falſe as it appears to be) alledge 
that they furrender'd, fome or upon Promiſes, but all agree upon Hopes 
given of Mercy, conſidering how fully it now appears that there is not 
the leaſt Colour or Shadow of Truth to ſupport this Suggeſtion; it is no 
uncharitable Reflection to ſay, that their Lordſhips, I doubt, to fapply 
the Miſchiefs their Arms could not accompliſh, were willing to affiſt their 
Party, by- furniſhing them with an Untruth to propagate. With what 
Zeal and Induſtry has it been accordingly propagared! I may take the 
Liberty, 1 preſume, to ſay, with the Conſent of this whole Afﬀembly, 
that it appears on the Evidence, to be utterly falſe ; nay further, that the very 
Reverſe is true, the Rebels would willingly have obtained a Prom ife, or 
even a Hope of being recommended, bur the Generals rightly rold them, 
Rebels deſerved no Mercy, nor would they treat with Rebels, of ſurrendring 
otherwiſe than at Diſcretion, I cannot conclude without touching ſhort- 
ly upon a Queſtion which I obſerved: his Lordfhip to ask, during the 
Courſe of the Evidence; I think it was propoſed to Colonel Cotten, bn 


take ſome Notice of it. 


(048) 
ther any of our Men, as his Lordſhip was pleaſed to expreſs it, were lain du- 
ring the time of the Ceſſation of Arms at Preſon? which, in fact, it ſeems was 
true; and if it had been anſwer'd in the Afﬀirmative without Explanation, I 


believe his Lordſhip would have been gratified, by furniſhing his Friends with 


another Story to propagate, which, well improved, might have laſted a good 
while; but when the Witneſs, (who, I preſume, diſcerned the Tendency and Ma- 
lignancy of the Queſtion) gave his Anſwer, the Caſe appears this; The Rebels 
ſtipulate and agree (Hoſtages being delivered) that no Works ſhall be erected 
in the Town during the Suſpenſion; that no Perſon then in the Town ſhall | 
go out of it during the ſame time; in breach of which Stipulation and Agree- 
ment about ſix of the Rebels attempt, Sword in hand, to Charge through the 
King's Troops, in which Attempt they fell ; and if the King's Troops had done 
leſs they had not done their Duty. My Lords, I thought it not improper to 
make ſome few Obſervations upon the Evidence; not that his Lordſhip's Defence 
has made it requiſite, but to anſwer, according to my Pewer, the end of that 
Truſt which the Commons have been pleaſed to repoſe in me. 


Sir William Thomſon. My Lords, I ſhould think my ſelf unworthy the Ho- 
nour of being allowed any Share of your Lordſhips time; but as I was er- 
truſted by the Commons to aſſiſt the Learned Gentleman who ſpoke laſt, in a 
Reply to ſuch Defence as ſhould be made by the Noble Lord at the Bar, al- 
though no Evidence has been produced by him, yet I muſt Requeſt your Lord- 
ſhips Patience to make a few Remarks on the Nature of this Cauſe, as it ſtands 
before your Lordſhips. e | 

The Anſwer of the Noble Lordnot being ſupported by Evidence, ought to 
go for nothing; but fince ſeveral Matters are alledg'd in it to mitigate, if not 
to juſtifie his Proceedings, which are falſified by our Evidence, I beg leave to 

I muſt. agree with the Noble Lord, that It will be very pleaſing to that Ho- 

© nourable Aſſembly who are his Accuſers to have an Innocent Man Acquitted, 
© as well as a Guilty one Condemned. Nor can I differ with him where he aſ- 
ſerts, © That to be taken with Perſons in Arms agaiuſt the Government, is a 
* reaſonable Preſumption of his Guilt, and a very juſt Foundation to accuſe 
© him with the reſt ſo taken ;, but that the Circumſtances of his Caſe appear ſo 
different from the others, as to require your Lordſhips diſtinguiſhing him in 
Judgment. I cannot ſay, that any thing has been offer'd to your Lordſhips 
which makes room for ſuch a Diſtinction. | 

© The noble Lord is pleaſed to give an Account of what happened 
© to him about Eight Years ago, when he endeavour'd to avoid the Suſpicion of 
the Government; he mentions the ill Uſage of the Militia and the King's 
© Troops, and ſeveral Tranſactions, vis. rifling his Houſe, and committing 
© Diſorders there, without telling when they happened, or from whom; he is 
© pleas'd to ſay that he was unfortunately driven into the Company of ſome of 
© the Perſons mentioned in the Impeachment ; that he joined them without a- 
© ny Intention to aſſiſt their Deſigus; that he never meant to leave his own 
Country; that he was ignorant of the Purpoſes of his Companions ; that he 
was conſtrain'd to keep. them Company, but never joyn'd in any Act of Ho- 
« ſtility, or countenanced or abetted them therein. | 

My Lords, the Evidence againſt this Noble, Lord ſufficiently explains how 

far he abetted the Undertakings of his Companions, _ h | 

It was prov'd to your Lordſhips, that when he firſt came to join the Rebels at 
Moffett, he brought Fourteen of his Domeſticks with him, moſt of them well 
armed and accoutred; that he came with them to a Place of Rendezvous, where 
were aſſembled the Lord Kenmure, and about One hundred and fifty Horſe , 
that from the time he joined them till he was taken, he marched along with 
them in an Hoſtile manner through all the Towns at the head of his Troop 


that he had form d, and which he commanded upon all Occaſions; that he — 
; 0 


[49] 
alſo a Squadron under his Command and Direction, to whom he gave Orders, 
and was very ready to have diſpoſed them to Action, particularly on two A- 
larms of the Approach of the King's Troops; that he aſſiſted ſeveral times at the 
proclaiming the Pretender by the Rebels in the Towns where they paſled thro' 
with his Sword in Hand ; that he was with them at thoſe Towns where they 
ſeized the Publick Mony, the Cannon, and other Warlike Inſtruments ; and 
when he came to Preſton, that in the Preparations to reſiſt the King's Troops 
he was as active as any of the reſt ;. and particularly in the Church-yard, where 
the Rebels were drawn together in order to that Reſiſtance, he had his Sword 
and Piſtols, with him, and was aſliſting in making the Diſpoſitions for Engage- 
ment. | 

And for the Conſtraint that is pretended, tis plain, that as he came in to the 
Rebels in the manner I have mention'd without any Force or Compulſion what- 
every ſo he continued all along with them, and gave them the beſt Aſſiſtance he 
could, and was far from ſhowing any Backwardneſs or Uneaſineſs at their Pro- 
ccedings througb the whole Progreſs of this Affair. He drank the Pretender's 
Health, and tte other uſual Health among the Rebels, viz. Succeſs to their 
Cauſe ; and if he had not wiſh'd it, he might have left them whenever he would, 
if he had an Inclination ſo to do, he did not want an Opportunity, particularly 
at Langholm, when about Five hundred Highlanders went back to Scotland; 
before they went they ſuffer'd him to come to them (though they would not 
any other) that he diſcourſed them, and came back from them, and declared it 
was not his Fault that they would not go along with him into England. My 
Lords, whether the whole Tenor of this Proceeding does not manifeſt the Inten- 
tions of this Noble Lord, and whether the Evidence of theſe Facts does not fal- 
- fitie every Allegation in his Anſwer, by which he would juſtifie himſelf, your 
Lordſhips will eafily determine. 1 

The noble Lord ſays further in his Anſwer, That if he hath committed 
any Act which by the Rigour of the Law may be conſtrued High Treaſon, he 
© hopes the Innocence of his Heart, and his Ignorance of the Law, will, by your 
« Lordſhips Interceſſion, render him an Object of his Majeſty's Mercy; which, he 
« ſays, he at the time of his Surrender was encouraged to depend upon by His Ma- 
« jeſty's Officers. | | 

As to any Aſſurances or Encouragement to expect Mercy upon the Surrender, 
the direct contrary is fully made out, I dare ſay, to*your Lordſhips intire Satisfa- 
ction. And for your Lordſhips Interceſſion, that is not the Conſideration now 
before you: The Queſtion is only, whether the Witneſſes have proved him 
guilty of the High Treaſon of which he is accuſed? Fo C 
Il find the noble Lord cannot condeſcend to own the Facts he is charged with 
to amount to this Crime: He is pleaſed to ſay, That he is deſcended from a 
© noble Family, in whoſe Blood the Streams of Loyalty were always pure, never 
_ © corrupted or polluted with Treaſon or Sedition; that he never degenerated from 
© his loyal Anceſtors, ſo as to form or carry on any Deſign to ſubvert or alter 
* the Conſtitution of this Kingdom, but that he was always ready to ſacrifice 
his Fortune, and even his Life for its Preſervation. 

My Lords, I could wiſh, for the Sake of this unhappy Lord, the Obje& of 
your preſent Conſideration, that it were not too evident what Conſtitution he 
meant to preſerve, and for which he has ventured his Life and Fortune. 

All Mankind, who will not ſhut their Eyes, muſt ſee that the Purpoſe of 
this noble Lord and his Accomplices was to dethrone his moſt Sacred Majeſty, 
our Proteſtant King, whom God and the Laws have ſet over us, and in his ſtead 
to ſet up a Popiſh Pretender to his Crown, bred up*in Superſtition, and un- 
der the Maxims of Tyranny and Arbitrary Power : The Succefs of this Defign 
muſt neceſſarily have produced a moſt dreadful Scene of Blood and Confuſion; 
the Life of our moſt Gracious Sovereign, the Lives of all his Royal Family, your 
Lordfhips, and thoſe other brave and honeſt Britons who would have ſtood in 
the Defence of the Religion, the Laws * of their Country, muſt have 


been 


5 
I 
! 


| 


Guilty of the High Treaſon whereof he ſtands Impeached, or not Guilty? 


'E 0 | EL 
been ſacrificed to the Rage and Fury of Popiſkt Bigotry, and to the inſatiable 
Cruelty of Jeſuites and Prieſts, who, as we are Proteſtants, are our moſt impla- 
cable Enemies. _ 0 W 1 1 
Inſtead of the Happineſs we now enjoy under our moſt excellent Form of 
Government, where every thing that is dear and valuable to Human Nature is 


protected by the Laws from the leaſt Violence or Invaſion whatever, what could 


this Nation expect from Popery and Arbitrary Power, but endlefs Miſeries and 


Calamities, and the moſt abject Slavery? 


My Lords, it is a melancholy Reflection, that there ſhould be any, who pre- 
tend to the Name of Britons; who would engage in ſo Groundleſs, ſo Unpro- 
voked, and, moſt properly called, ſo Unnatural a Rebellion; or that others 
ſhould be ſo deluded or corrupted, as, by their falſe and malicious Inſinuations, 
and by their vile Calumnies on the beft of Princes, or by their avowed Indiffe- 


' rence towards him, to encourage that traiterous Enterprize. 


All fuch Enemies to the Welfare and Proſperity of their Country, ought to 
reflect, with the utmoſt Shame and Confuſion, on the diſmal Proſpect they were 
preparing for us by the natural Tendency of their Proceedings: And I cannot 
but think that it muſt add to the Affliction of this unfortunate Lord who ſtands 
before this auguſt Judicature, while he reflects on the Aſſurances given him of 
generous Compaſſion as far as is conſiſtent with the Rules of Juſtice, while he 


conſiders of that Humanity and tender Regard expreſs d towards him by that great 
and noble Mind, who fo juſtiy repreſented all your _—— Sentiments, while 


he obſerves that Care and Concern ſhown to him, that Aſſiſtance granted him 
towards making his Defence, and that his Judges are ſo many noble Peers, who 
can never be influenced to condemn the Innocent, and who will begovern'd only 
by full Proof and clear Conviction: Sure he muſt now reproach himſelf, when 
he thinks that he was about to ſubvert thoſe very Laws by which even his Life, 
who has ſo tranſgreſſed, is thus proteted. | 
My Lords, I am here led to take Notice alſo, that his moſt gracious Maje- 
agaivit whom this unfortunate Lord, with his Aſſociates, have ſo fignally 
offended) bath been pleaſed to expreſs his mild and gentle D:ivofition, even to 
them his moſt invetefate Enemies. It was an Uneafineſs to bi: at be could 
nat diftinguiſs the firſt Tears of his Reign by the endearing Marks of Peace and 


 Clemency ; it aſſlicted him that the Calamities of his faithful Subjet?s ſhould re- 


quire iudiſpen ſable returns of Severity. 8 | 
_ I may-prefume your Lorditiips Natural Compaſſion would incline you to the 
ſame merciful Diſpoſition; but the Commons are perſwaded that your Lord- 
ſhips will have ſome Regard to the Lives of thoſe many Brave and Gallant Men, 
who by the baſe Methods of the Rebels were murdered, and expired in their 
Country's: Cauſe ; that their Blood demands the Juſtice of that Country in 
whoſe Defence it was ſpilt; and the Commons are aſſured that your Lordſhips 
muſt think that the Publick Safety alſo requires your exemplary Juſtice, more 
eſpecially; on the principal Offenders; and that tis the moſt effectual Method to 
prevent any future Infurreftions or Diſturbance of the Publick Repoſe and 
Tranquility of the Kingdom, and to render firm and laſting our preſent happy 
Eſtabliſhment. 1. | | 

Sir J. Jekyll. My Lords, the Gentlemen of the Houſe of Commons have no- 
thing more to offer to your Lordſhips, but deſire your Lordfhips Opinion on this 

videncetiono 125.3011 2: | / BRO 1 8 wy Br 
FPhen the Houſe of Lords was adjourned to the Chamber of Parliament; and 
being returned, the: Houſe was Reſumed, and Proclamation made for Silence as 
uſual. l ba | | + 


Then the Lord High Steward being ſeated on the Chair, placed as before- 


mentioned, ſtood up uncovered, and beginning with the youngeſt Peer, ſaid, 
Thomas Lord Parker, what ſays your Lordſhip, Is George Earl of Wintoun 


Then 


1511 


| Then Thomas Lord Parker ſtanding up in his Place, and laying his right 


Hand on his Breaſt, ſaid, Guilty upon my Honour. 

In like manner, the ſeveral Lords 

ſent, anſwered as followeth, | 
Richard Lord Cobham, Guilty upon my Honour: 
Henry Lord Carleton, Guilty upon my Honour. 
Bennet Lord Harborough, Guilty upon my Honour. 
James Lord Saunderſon, Guilty upon my Honour. 
Robert Lord Bingley, Guilty upon my Honour. 
Allen Lord Bathurſt, Guilty upon my Honour. 
Thomas Lord Manſell, Guilty upon my Honour. 
Charles Lord Boyle, Guilty upon my RT” 
Simon Lord Harcourt, Guilty upon my Honour. 
John Lord Belhaven, Guilty upon my Honour. 
William Lord Roſs, Guilty upon my Honour. 
John Lord Gozver, Guilty upon my Honour. 
Maurice Lord Haverſbam, Guilty upon my Honour: 
Henry Lord Herbert, Guilty upon my Honour. 
John Lord Aſoburnham, Guilty upon my Honour. 
Francis Lord Guilford, Guilty upon my Honour. 
Richard Lord Lumley, Guilty upon my Honour. 
. Tory Lord Osborne, Guilty upon my Honour. 
Charles Lord Cornwallis, Guilty upon my Honour. 

John Lord Colepeper, Guilty upon my Honour. 
Charles Lord Bruce, Guilty upon my Honour. 
William Lord Brooke, Guilty upon my Honour. 
James Lord Compton, Guilty upon my Honour. 
William Lord Ct. John, Guilty upon my Honou. 
Thomas Lord Howard of Effingham, Guilty upon my Honour. 
charles Lord Fitzwalter, Guilty upon my Honour. 
John Lord Delawar, Guilty upon my Honour. 


Peregrine Lord Willoughby of Eresby, Guilty upon my Honour. 


Henry Lord Viſcount Tadcaſter, Guilty upon my Honour. 
Henry Lord Viſcount Lonſdale, Guilty upon my Honour. 
Talbot Lord Viſcount Longueville, Guilty upoy my Honour. 
Charles Lord Viſcount Townſhend, Guilty upon my Honour. 
Laurence Lord Viſcount Say and Seal, Guilty upon my Honour. 
George Earl:of Hallifax, Guilty upon my Honour. 
Jobn Earl of Briſtol, Guilty upon my Honour. 

eneage Earl of Hjlesford, Guilty upon my Honour. 

Charles Earl of Tankerville, Guilty upon my Honour. 
Lewis Earl of Rockingham, Guilty upon my Honour. 
Fames Earl of Carnarvon, Guilty upon my Honour. 
Thomas Earl of Sirafford, Guilty upon my Honour. 
Archibald Earl of Ilay, Guilty upon my Honour. 
Henry Earl of Deloraine, Guilty upon my Honour. 
 Hagh Earl of Loudoun, Guilty upon my Honour. 
Thomas Earl of Hadinton, Guilty upon my Honour. 
John Earl of Rothes, Guilty upon my Honour. 83 
Hugh Earl of Chelmondeley, Guilty upon my Honour. 

Francis Earl of Godolphin, Guilty upon my Honour. 
John Earl Poulet, Guilty upon my Honour. 
John Earl of Greenwich, Guilty upon my Honour. 
Henry Earl of Grantham, Guilty upon my Honour. 
William Earl of Ferſcy, Guilty upon my Honour. 
Edward Earl of Orford, Guilty upon my Honour. 
George Earl of Warrington, Guilty upon my Honour. 
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after mentioned, being all that were pre- 


Richard 


142 1] . 
Richard Earl of Scarbrouzh, Guilty upon my Honour. 
Henry Earl of Portland, Guilty upon my Honour. 
Robert Earl of Holderneſs, Guilty upon my Honour, 
Henry Earl of Rocheſter, Guilcy upon my Honour, 
Daniel Earl of Nottingham, Guilty upon my Honour. 
Charles Earl of Radnor, Guilty upon my Honour. 
Richard Earl of Burlington, Guilty upon my Honour. 
Arthur Earl of Angleſty, Guilty upon my Honour. 


Edward Earl of Clarendon, Guilty upon my Honour. 


Thomas Earl of Stamford, Guilty upon my Honour. 
Charles Earl of Mancheſter, Guilty upon my Honour. 


George Earl of Northampton, Guilty upon my Honour. 


John Earl of Leiceſter, Guilty upon my Honour. 
S:roop Earl of Bridgewater, Guilty upon my Honour. 
Lionel Earl of Dorſet and Middteſex, Guilty upon my 8 
Henry Earl of Lincoln, Guilty upon my Honour. 
Thomas Earl of Pembroke, Guilty upon my Honour. 
2 Earl of Derby, Guilty upon my Honour. 
illiam Marquiſs of Annandale, Guilty upon my Honour. 
Thomas Duke of Newcaſile, Guilty upon my Honour. 
Evelin, Duke of Kingſton, Guilty upon my Honour. 
Robert Duke of Aucaſter and & OT Lord Great Chambcrlain, Gully up- 
on my Honour. 
Henry Duke of Kent, Guilty upon my Honour. 
ohn Duke of Roxbargh, Guilty upon my Honour. 
ames Duke of Montroſe, Guilty upon my Honour. 


Fohn Duke of Montagu, Guilty upon my Honour. 
Fobn Duke of Buckingham and Normanby, Guilty upon my Hobove, 


Jobn Duke of Marlborough, Guilty upon'my Honour. 


Charles Duke of Shrewsbury, Guilty upon my Honour. 
Charles Duke of St. Albans, Guilty upon my Honour. 
Charles Duke of Richmond, Guilty upon my Honour, 
Charles Duke of Somerſet, Guilty upon my Honour. 


Charles Duke of Bolton, Kr Chamberlain of His Majeſty's Houſhold, Guilty 


n my Honour. 


upo 
William Duke of Devonſbire, Lord Steward of His Majeſty's Houſkold, Guilty 

upon my Honour. - 
Charles Earl of Sunderland, Lord Privy-Seal, Guilty upon my Honour. 

L. H. Steward. My Lords, I am of Opinion that George Earl of Vintoun is 
Guilty of the High Treaſon whereof he ſtands Impeached, Upon my Honour. 

Proclamation for Silence, and Proclamation to bring forth the Priſoner, as u- 


ſual. 


ſaid in your Defence, and of the whole Matter as it hath been before them in this 
Tryal, and are of Opinion that your Lordſhip is Guilty, and have found your 
Lordſhip Guilty of the High Treafon whereof you ſtand Impeached. | 
2 Lordſhips Pleaſure to adjourn to the Chamber of Parliament ? 
oras. Ay, a 
L. H. 1 This Houſe | is 0 journed to the Ghlabes of Parliament. 
Then all the Lords return'd 1a the Order before-mentioned to "gd Chamber 


of Parliament. 


Moni v, 


L. H. Steward. r Earl of Wintoun, the Lords have confidered of the 
Charge, and the Evidence given againſt you; and likewiſe of what you have 
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| (53.1, Fir 
Monday, March 19. The Third Day. 


1 


Roclamation for Silence, and Proclamation for the Priſoner to be broughe | 
to the Bar, as uſual, A | | | Wl ES 


L. H. Steward. George Earl of Mintoun, when you was laſt at this Bar, I 
let your Lordſhip know that your Peers had found you Guilty of the High 
Treaſon whereof you ſtand Impeached, that is in the Terms of Law, Convicted you 
of High- Treaſon. I am now to ask your Lordſhip if you have any thing to 
offer why Judgment of Death ſhould not paſs upon you according to the Law. 

Clerk fiom L. Wintoun. My Lord Wintoun faith his Council have a Point 
of Law to offer to your Lordſhips, to ſhow that he is ſuch a Perſor, againſt 
whom, by Law, Judgment ought not to be given. 


L. H. Steward, My Lord, will your Lordſhip ſtate. the Point upon which 
your Lordthip is adviſed, that you are nor ſuch a Perſon againſt whom Judg- 
ment ought to be given? 3 PEP» | : | 

Clerk from L Wmtoun. I don't know what your Lordſhip means. 8 ; 

Sir C. Phipps. If your Lordſhips pleaſe, we have a Point of Law humbly to 
offer to your Lordſhips, i- — 98 [OD % | | 

Att. Gen. My Lorde, I hear a Gentleman of the long Robe offering to ſpeak. 

I do humbly inſiſt on it that they are not to ſpeak, unleſs there be a Point of 
Law ſtated by the Priſoner, and which your Lordſhips ſhall think to be a Point 
of Law, we think it icregular. i eee, Gat 2, 

Mr. Cowper. We apprehend the Objection to that Gentleman's being heard 
is ſo obvious, that we are ſurpriſed to find he ſhould preſume to ſpeak without 
your Lordſhips direction fo to do; he cannot but know that the Prifoner is to 


propound the Queſtion in Law; and if your Lordfhi ſhall conceive it to be a 


Point of Law proper to be argued by Council, your Eordſhips will direct him 
to ſpeak; but he ought not in any caſe to propound à Queſtion in Law, nor 
when a Queſtion is propounded by the Priſoner, to ſpeak to it without your 
Lordſhips expreſs Direct ion. | |  QSNILL IE 

L. H. Steward. Sir Conſtantine Phipps, you know the Practice to be ſo, and 
the Point mult be firſt ſtared by the Priſoner before you can ſpeak to it 

Sir C. Phipps. My Lords, if I had been heard but ten Words more 

Sir W. Thomſon. My Lords, we humbly inſiſt᷑ upon it that that Gentleman 
be not heard one Word more. | 12h 12 

Lord Ila moved to adjourn. 8 | 

L. H. Steward. ls it your Lordihips pleaſure tb adjourn ? 

Lords. Ay, Ay. | | | | E 
L. H. Steward. This Houſe is adjourned to the Chamber of Parliament. 

The Lords went in their Order to the Chamber of Parliament. | 

And after about half an Hour being returned, ET. 

The Houſe was reſumed, and Proclamation made for Silence as uſual. . 

L. H. Steward. My Lord Wintoun, the Lords have conſider d of the Matter 
which you have moved in Arreſt of Judgment, which was to this effect, that you 
are not ſuch a Perſon as againſt whomJudgment of Death for High Treaſon ought 
to be pronounced. I am directed toacquaint' you that their Lord(hips are of Opi- 
nion it is matter of Fact, and not of Law; and that the Lords think you are ſuch 


a Perſon againſt whom Judgment ought to be given in this Caſe. I am likewiſe 


ordered by the Lords to reprimand you Sir Conſtantine Phipps, for having, in a 
Proceeding of this Nature, preſumed to be ſo forward as to ſpeak for the Priſoner 
at the Bar before a Point of Law was firſt ſtated, and you had leave to ſpeak to 
it ; and your Fault is certainly the greater, for having preſumed to do this to a 
Matter which you cannot but know is Matter of Fact, and that the Law is not 
doubtful one way or other, the Fact being ſuppoſed. My Lord Wintoun, | am 
allowed again to ask your Lordſhip, if you have any thing further to alledge or 


move why Judgment of Death ſhould not paſs upon you according to the Law. 
: 4 * . P 


Clerk 


[54 | 
dert from L. Wintoun. My Council are ready to offer, in Arreſt of Judg- 
ment, that the Impeachmenc is fü hon the Time of committing che 
Treaſon is not therein laid with ſufficient Uertainty. | F ö | 
L. 4. Jr Vin e om moved by my Lord is, That his C up- 
cil ſhould be admitted to ſhaw that ther Impeachment is inſufficient, in reſpẽc 
that the Time therein is not laid with ſufficient Certainty. This ! think ist 0 
Matter moved: Will your Lordſhips be pleaſed that the Council have Leave 
to ak? 1. ieee : i, 1 4 
bed ls it your Lordſhips'Pleaſure that the Council for the Pri- 
ſoner may be allowed to ſpeak to this Point? 1 Mr TS 
L. H.' Steward. 1 ask your Lordſhips Leave to go nearer to the Table. 
Which being done, b oy e eng | 
Proc amation for Silence was made as uſual. 
L. A. Steward. Gentlemen that are of Council for the Priſoner at the Bar, 
you have liberty to ſpeak to the Point propaſed. ce. 


Sir Conſtantine Phipps. A it pleaſe your Lordſhips, we that haye the 
IVI Honour. to be aſſigned by your 'Lordfhips as, 
Council in this Cafe, do humbly apprehend the Impeachment againſt the no- 
ble Lord at the Bar to be inſufficient; it is ſo uncertain, that we (with the 
gteateſt Submiſſion) take it no Judgment can be given upon it. My Lords, 
we beg Leave to take Notice to your Lordſhips, that in Indictments in the 
Courts below, even for Treſpaſſes, the Law requires the certain Day when 
the Qffence is ſuppoſed to be committed to be alledged, and if a particular 
ay be not laid, the Indictment is inſufficient. And if ſuch Certainty is re- 
. quilite in Offences of the moſt minute Nature, it is much more ſo in capital 
- Crimes, and more ſtill in Offences of the higheſt Nature, ſuch as Treaſon, 


. 


* 


with which this noble Lord is charged. | 
My Lords, There be two Reaſons why, in Indictments for High Treaſon, 
2 certain Day ſhould be aſſigned when the Treaſon was committed. "Wh 
One 1s for the Advantage of the Priſoner, that being appriſed not only of 
the Facts with which he is charged, but alſo of the Time when thoſe F acts are 
ſuppòſed to be committed, he may be the better able to make his Defence: 
I is poſſible he may have Witneſſes to prove he was at another Place, and in 
other Company, at the Time when he is accuſed to have committed the Trea- 
ſon, or may by other Circumſtances make his Innocence appear. 1 
The ſecond Reaſon is for the Benefit of the Crown, that it may be known 
to what Time the Forfeiture ſhall relate; for in Treaſon the Forfeiture relates 
to the Time laid in the Indictment, and if there be no preciſe Time alledged in 
the ef, the Forfeiture can relate no further than to the Judgment. 
My Lords, the Forfeitures in Caſes of Treaſon are very great, therefore 
we conceive, with humble Submiſſion, that the Accuſation ought to contain 
all the Certainty it is capable of, that the Priſoner may not by general Allegas 


tions be rendered uncapable to defend himſelf in a Caſe which may prove ſo 


fatal to him. 


have peen held to be-inſufficienc for leſs Faults than not ſpecifying the Day | 
when the Offence was committed; but in Cafes fo plain, I will not trouble. 
your Londſhips with citing Authorities, for I believe there is not one Gentle-. 
| man of the, oDg:Robe bur will agree an Indictment for any capital Offence ro. 

be ertoncops, if che Offence be not alledged to be committed upon a certain, 


Our Books, my Lords, ſurniſh us with many Inſtances where Indictments 


Day. e ber 5912 | 
My Lords, an Attainder upon an Impeachment*ſubje&s the Offender to 3 
ſame Funihment, the ſame Forfe itures, as an Attainder upon an Indict ment. A 


and therefgre am at a loſs to find out a Reaſon why there ſhould. not be the 
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both, then we humbly ſubmit to your Lordſhips Judgment whether” this Im- 
peachment be not erroneous and inſufficient, in that there is no particular cer- 
tain Time alledged when the Treaſon or the Overt- Acts were committed. The 
Treaſon alledged is conſpiring and imagining the Death of the King, and the 
Impeachment ſets forth, That the Conſpitators (and names them) as falſe 
- © Traytors to his preſent moſt ſacred Majeſty King George, the only lawful 
and undoubted Sovereign of theſe Kingdoms, having withdrawn the ir Alle- 
giance, and cordial Love, and true and due Obedience, which they, as good 
„ and Faithful Subjects, owed to his ſaid Majeſty, did, in or about the Months 
of September, October, or November 1715, moſt wiekedly, malicioufly, falfe- 
* ly, and traiterouſly imagine and compaſs the Death of his moſt ſacred Ma- 
jeſty. My Lords, a Proſecution by Impeachment is a Proceeding at the 
Common Law, for Len Parliamentaria is a Part of the Common Law; and 
we humbly ſubmit it to your Lordthips Conſideration, whether there is not 
the ſame Certaimy required in one Method of Proceeding at the Common 
Law as in anocher. AD ee e L CFE TEN) 
'Your: Lordihips obſerve. with what Uncertainty, as to the Time, the Trea - 
ſon is alledged. T1s- ſaid to be in or about the Months of September, Of5- 
ber, or November 1715. Whois able to ſay to which of theſe Months, much 
. leſs to what Day of either of theſe Months, the Forfeiture ſhall relate? Ang. 
' how is it poſſible far the noble Lord, the Priſoner at the Bar, to make a De- 


„ 


c Con- 


CK) 

© Confpirators; during their March and Invaſion aforeſaid, in open Defiance 
* of his moſt Sacred Majeſty's juſt and undoubted Title to the Imperial Crown 
© of theſe Realms, did wickedly and-traiterouſly cauſe and procure the laid 
Pretender to be proclaimed in the moſt publick and folemn manner as King 
of theſe Realms. CCC ꝝꝑ 361 77 edroet 9) mma? 0tTt 

Here is no certain Time or Place alledged when or where the Pretender 
was proclaim d, But only that it was during their March and Invaſion. 
I The laſt Overt· Act ſcems to be laid with greater Certainty than the reſt, 
for *cis ſaid, | That the Conſpirators did, on or about the ↄth, 1oth, 11th, 
© 12th, or 13th of November aforeſaid, traiterouſly ſeize and poſſcſs them- 
* ſelves of the Town of Preſton, in the County Palatine of Lancaſter, againſt 
© his Majeſty, and did then, and there, ina Warlike and Hoſtile Manner, 
* levy War, oppoſe, engage, and fight againſt his Majeſty's Forces, and did 
© then and there cauſe and procure a miſerable and horrid Slaughter and 
« Murther of many of bis Majeſty's faithful Subjects. Here indeed are parti- 
cular Days mention'd, but then the Words or about leave it at large, for no 
Man can tell how many Days may be included in theſe Words or about. We 
humbly apprehend that a Charge of this high Nature ought not to be alledged 
with ſuch uncertainty, and that the Impeachment is as erroneous as an In- 
dictment drawn in this Manner would be; this being a Proceeding of the ſame 
Nature, and according to the Courſe of the Common Lac + 
My Lords, I do not pretend any great Skill in Parliamentary Proceedings, 
but preſume to ſay that in my little Experience in Buſineſs in other Courts, 
I never ſaw a Charge exhibited againſt any one that was laid in ſo uncertain 
a manner, unleſs; in Libels in the Eccleſiaſtical or Admiralty Courts, which 
cannot in the leaſt influence the Caſe now before your Lordſhips; this (as I 
haye obſeryea). being a Proceeding according to the Courſe of the Com- 


mon Law. KEES 6 i 9 | Lo 1 

Upon the whole Matter I humbly ſubmit to your Lordſhips Judgment, 
whether for the Reaſons I have offer'd, to your Lord{hips Confideration, the 
Impeachment is not erroneous, and whether your Lordſhips will think fit to 
pfoceed to Judgment againſt the noble Lord the Priſoner at the Bar upon an 
Impeachment ſo uncertain and inſufficient as 1 humbly apprehend this to be. 


Mr. Williams. KA Lords, I am alſo Aſſign'd, by your Lordſhips, of 

aeg e od Phe # Council for this Unfortunate Lord, and humbly inſiſt 
in arreſt of Judgment, That there is a Defect in this Impeachment, in regard 
no certain Day is laid, when the Treaſon is charg d to have been committed. 

In the Impeachment tis ſaid, that this noble Lord did, in or about the Months 
of September, October or November, 1715. together with the others in the 
Impeachment nam d, traiterouſly Compaſs the Death of His moſt Sacred Ma- 
jeſty: That this noble Lord did, in or about the ſaid Months, or ſome of them, 
together with the reſt, agree and confederate to Icvy War againſt His 
Majeſty: That zn or about the ſaid Months, or ſome of them, this noble Lord 
with others did levy War, and did March -thro' feveral parts of the King- 
doms, and did proclaim the Pretender to be King: And that on or about the 
Ninth, ” Tenth, Eleventh, Twelfth or Thirteenth of the ſaid November, 
the noble Lord with others did Seize and Poſſeſs themſelves of the Town 
of Preſton, and Fought againſt His Majeſty's Force.. 

This is the Effect of the Impeachment. _. ado v1, 

And with great Submiſſion I take it, That in point of Law, the Impeach- 
ment is defective in reſpect of the Uncertainty of the Time when this Trea- 
fon is laid to have been committee. 

I humbly apprehend, that the honourable the Houſe of Commons is the 
grand Inqueſt of the whole Nation, And that their Impeachment is in Na- 
cure of an Indictment, found by that grand Inqueſt :, Differing from an In- 
dictment in this Reſpect, that an Indictment is found by the Ane of a 
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County only; but an Impeachment by the grand Inquift of the whole King4mm. 

And taking it, that Impeachments are properly to be reſembled to Indict- 

f Then as the omitting of the laying of a certain Day when the Treaſon 

was committed, wou'd be a material Fault in the Caſe of an Indictment; fo, 

with great Submiſſion, it is as material a Defect in the Caſe of an Impeachment. 

It ſeems plain, that in the Caſe of an Indictment, a certain Day ought to 
be laid wh n the Treaſon was committed. <% * 

It will, I believe, hardly be denied, but that in Caſe of an Indictment for 
Treafon, it wou'd be ill, if twere laid, that the Party indicted committed 
the Treaſon on or about the Firſt of Seprember, 1715. 

It wou'd be app:rently worſe, if *rwere laid in an Inditment that the Par- 
committed the Treaſon in or about the Month of September, 1715. 7 
It wou'd ſtill be worſe (becaule more uncertain) if it were laid in an Indi. 
ment, that the Party committed the Treaſon zn er about the Months of Sep- 
tember, October or November, 17157. | 

And, with great Submitlion, this, as I humbly take it, is the very Caſe be- 
fore your Lordfhips, I mean, taking it, that Impeachments and Indictments, 
as to the material Parts of them, are to be meaſur'd by the ſame Rules of 
Law, as | humbly conceive they ought to be. 7 | 1 8 27 

That the certain Day, for the committing the Treaſon, ought to be laid 
in Caſe of Indictments for Treaſon, ſeems to be proved, not only from the 
conſtant Practice of laying a Day certain in all Indictments of Treaſon; but 
from che Reaſon of the Law, which ſhews it to be a Subſtantial and Materi- 
al part of the Indictment. n Ben 

That the conſtant Practice, in caſe of Indictments for Treaſon, is to lay the 
Day on which the Treaſon is ſuppoſed to be done, will, as 1 preſume, be ad- 
mitted. 1016 "75k 80 | 8 
And ſuch conſtant Practice is, of it ſelf, a ſtrong Argument that the 
Law requires it. | 
But I humbly cake it, that theReaſon of the thing argues ſtill much ſtronger 


for me, and ſhews it to be an Huential Part of the Inditment. | 


The Reaſon of mentioning a Day certain in the Inditment when the 
Treaſon is ſuppoſed to have been Committed, is in ſome Reſpects even for 
the Benefit of the Crown it ſelf, and in ſome Reſpects for the Advantage of 
the Party Indicted. | | 0 TA 
It concerns the Crown, in refp*& of the“ Forfeitures accruing. to the 
King, of the Lands of the Party indicted; for where an Attainder enſues up- 


on an Indictment for Treafon, the Lands of the Party indicted are forfeit- 
ed to the Crown, not only from the Judgment, but from the Day mentioned 


in the Indictment when the Freaſon is charged to have been committed. 

- This is expreſly ſ. id, in the Lord Cokes 1 Inſt. 13. 4. b. 390. b. and the dif- 
ference there taken is, between a Writ of Appeal and an Indi ment. Tis 
there ſaid, That if a Man be indicted for a capital Offence and outlaw'd up- 
on it, the Land of the Party is Forſeited from the Day laid in the Indictment, 
for the committing of the Freaſon, or other Capital Crimes; but in Caſe of 
an Outlawry upon a Mrit of Appeal, becauſe no Day is mention'd in the Writ, 
the Forfeiture is only from the Judgment. | | 

And tho' in the Cafe of a Writ of Appeal, which is calFd in Latin (Breve) 
from its Brevity, no Day is mcntion'd, yet in the Declaration upon the Ap- 
peal (which reſembles an Indictment) tis neceſſary not only to mention the 
Day but even the Hour when the Murder or Felony was committed. 

In the Caſe of MWilſun againſt Law, which was Adjudg'd in the Court of 
King*s-Bench, in the Sixth Year of King William and Queen Mary, in an 
Appeal of Murder, an Exception was taken to the Appeal that it was too un- 
certain, in regard the Murder was laid to be done, circa horam primam poſ? 
meridiem, and this Incertainty cycn of the Hour was much inſiſted upon: But 


WT this 


[58] 


this "tis true was at length over-rul'd, and held that circa horam primans, 


or inter horam primam & ſecundam, was well enough. 
However no one, as [humbly apprehend, ever doubted, but that laying of a 
certain Day when the Fact was committed, is neceſſary both in the Caſe of an In- 
dictment and in a Declaration upon an Appeal; and that as to the Land of the 
Earty indicted, the Forfeiture relates to the Day mention'd in the Indictment. 
But, Af the Queſt ion were ask d in the preſent Caſe, from what Day the real 


Eſtate of this unhappy Lord ſhould be forfeited, it wou d, as. I humbly appre- 


hend, be difficult to anſwer it. | 


And that Difficulry ariſes from the Incertainty of the Impeachment, as to 


.the time when the Fatt was committed, | | 
lf then the laying in an Indictment the certain Day when the Treaſon 
was committed concerns the Benefit of the Crown, as it ſurely does; | 


If it intitles the King to the Forfeiture of the Lands from the Day laid in 


the Indictment, as from the Authorities I have mentioned ic appears to do; 
If this Matter concerns that great Prerogative and Flower .of the Crown, 
and its Right to Forfeitures; | 1 
Then ſurely this Omiſſion can by no means be call'd a {light Omiſſion, or a 
Fault in Form on | | 
It will alſo have its Weight with your Lordſhips, That the mentioning a 
Day certain in the Indictment, when the Crime is laid to have been done, is 
likewiſe for the Benefit of the Party indicted. Tis for his Advantage to 
kno the Time when he is charg'd to have committed the Offence, and by 
that he will be the better enabled to defend himſelf againſt the Accuſation. 
It is a known Rule in Law, That in all Caſes of Indictments, (tho' for 
Miſdemeanours only) they ought to be ſtrictly certain. 1 
This Rule holds 4 fortiori in Caſes of Indictments for capital Offences. ; 
And till, a fortzori, in Caſes of Indictments for High Treaſon, where for 


len the Judgment, tho juſt, is as terrible as can well be thought 
© | 


My Lords, Lam ſenſible I-bught to have too great a Value for your Lords 
hips time, to cite any of thaſe numerous Caſes in the Law-Books, which ju- 


Nify that known Rule in the Law that requires Certainty in Caſes of Indict- 


ments. | : | 
I ſhall only beg Leave to mention to your Lordſhips one Cale, which is an 


Authority of your Lordſhips, upon a Writ of Error before your Lordſhips, 


vhich ſhews how ſtri& the Laò is in the penning of Indictments for Treaſon, 
and that it requires that even what ſeems to be Matter of Form only in ſuch 
Indictments muſt be complied with. It is the Caſe of the King againſt Tucker, 
which was in the Sixth Year of King William and Queen Mary, and is re- 
ported in Serjeant Levins, 3 Rep. 396, where Tucker was indicted for Trea- 


ſon, and in the Concluſion of the Indictment it was not ſaid to be contra al- 
legiantie ſue delitum; and upon this Indictment Tucter was attainted, and his 
Lands forfeited to the Crown, and afterwards .purchas'd under the Attainder; 
hut afterwards: this Attainder was.revers:d in a Writ of Error in the King's 
Bench upon very great Debate, for want of thoſe Words in the Indictment 
contra attegiantie ſuæ debitum, and upon a Writ of Error before your Lord- 
ſhips the Judgment of Reverſal was affirmed, by which means a Purchaſer un- 
der the \Attaidder loſt the Eſtate. - 2: 8455 
before your Lordſhi[ps. | bn gots! 

In that 'Caſe-ic might with:ſeeming- Reaſon be obje&ted, that the Word 
('Proditoris) which is always in the Body of every. Indi&ment, ſnews and ne- 


ceſſarily implies that the Treaſon committed was againſt the Party's. Allegi- 


ance, tor elſe hom could it be Proditorie;? 
1 
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.Treaſon-1s charg d to have been committed, is a manifeſt Error; 
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Alo in that Caſe the Treaſon js ſet forth, at large in the Indictment, togs- 


ther with the Overt- Act, which demonſtrates that the doing this muſt be a- 


gainſt the Party's Allegiance. _ | | 
But all this would not maintain the Indictment, in regard Indictments for 


- = 
. , 


Treaſon were always laid to be againſt:the Parcy's Allegiance. 
And if the eonſtant Forms of Indictments be an Argument, 
'Tis as ftrang a one for us in the preſent Caſe,; for | believe there never 
was an Indictment without mentioning the Day when the Fact was commitre-., 
Neither, wich Submiſlion, is this matter of Form only, bur tis the ſub- 
ſtantial part of the Indictment, in regard in this Point the King is intereſted 
in reſpect of the Forfeiture, and the Party in reſpect of his Defence. 
Ic will, (I humbly preſume) hardly be expected from us, that we ſhould 
cite Precedents of Impeachments, eſpecially if twere known what few Hours 
Notice we have had of attending your Lordſhips in arreft of Judgment. 
However, T will beg Leave ro mention one Caſe of an Impeachment freſh 
in your Lotrdihips Memory, Dr. Sacheverell's Cale. MDT 
br Sacheverell was impeach'd before your Lordſhips by the 'honourable 
Houle of Camnions for ſeditious Expreſſions in two Sermons, the one preacti*d 
at Derby Allizes, and the other at St. Pauls London; and in that Impeach- 
Fd the preciſe Days are laid when the Doctor preached each of theſe two 
Sermons. | | 
And. I humbly take it, that by the like Reaſon a certain Day ought ta 
be laid in the Impeachment, when this Treaſon was committed; and that the 
Autharity of Dr. Sachevere!/Ps Caſe ſeems ſo much ſtronger than the preſent 
Caſe in-queſtian, as the Crime of Treaſon is higher than that of a Miſdemeanor. 
My Lords, I have nothing elſe to ſay on behalf of this unhappy Lord; un- 
happy, as being in that doubtful State of Memory, not inſane enough to be 
vithin the Protection of the Law, nor at the ſame time ſane enough to do 
bimſelf in any reſpect the leaſt Service whatever. a 7. 9 
'Here the Managers gave ſome Interruption to the Council. | eg 
Lord High-Steward, Mr. Williams, I apprehend the Reaſon why the Mana- 


gers of the Houſe of Commons appear unealy with you, is, that you are go- 


ing into a. Matter of Fact, and which you have not Leave to ſpeak to; yo 
muſt therefore confine your ſelf to the Point of Law that was ſtated . 
Mr. Williems. My Lords, I ſhall take up no more of your Lordſhips time; 
but humbly hope that the Caſes of Indictments are parallel with thoſe of Im- 
peachments; « | | 
That, as in an Indictment for Treaſon, the want of laying a Day when the 
That as the conſtant Forms of Indictments are lo ; 
That as the Reaſon of the Law requires they ſhould be ſo: 
So for want of this Certainty in this Impeachment, we with great Submil- 


* 
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ſion, inſiſt that the Impeachment is defective: 
And therefore pray that the Judgment againſt this unfortunate Lord may 
be arreſted. 88 7 


Mr. Walpole. & T Lords, The Commons have attended to the Objecti- 
1 on made by the Council on the Part and Behalf of the 


noble Lord at the Bar, and they humbly conceive thoſe learned Gentlemen 


ſeem to forget in what Court they are. They have: taken up ſo much of your 
Lordſhips time in quoting of Authorities and uſing Arguments to thew-youir 
Lordſhips what would quaſh an Indi&ment in the Courts below, that they ſeem 
to forget they are now in a Courtof Parliament, and on anImpeachment of the 
Commons of Great Britain. For ſhouldithe Commons admit all that they have 
offered, it will not follow that the Impeachment of the Commons is inſuffici- 
ent; and I muſt. obſerve to your Lordſhips, that neither of the learned Gen- 


tlemen have offered to produce one Inſtance relating to an Impeachment, 1 


mean, 


[ 667 | 
mean, to ſhew that ever the Sufficiency of an Impeachment was called in 
queſtion from the Generality of the Charge, or that any Inſtance of that Na- 
ture was offered at before. The Commons don't conceive, that if this Excep- 
tion would quaſh an indictment, it would therefore make this Impeachment 
inſufficient z nor do they think it neceſſary, in Juſtice ro the noble Lord at 
the Bar, that a certain Day ſhould. be mentioned in the Impeachment. They 


don't think, from the Nature of this Crime, and the Evidence that has been 
given, that there can be any Hardſhip for want of fixing a certain Day on 


which the Treaſon was committed. What he is cha ged with, is being concern- 
ed in a moſt notorious Rebellion. The time mentioned in the Impeachment is 
the Months of September, October, and November, and particularly the Ninth, 
Tenth, Eleventh, Twelfth, and Thirteenth Days of November. He is charged 
with being concerned from the time that he left his own Houle, to the time he 
was taken at Preſton; and it hath been proved, I believe, in a more ample man- 
ner than ever any Crime of the like Nature hath been. And how can this noble 
Lord ſuffer becauſe no particular Day is mentioned, after he continued in Rebel- 
lion for ſo many Days and Months, and march d thro* fo many Counties? It is 
impoſſible to conccive he can ſuſf. r from any Uncertainty in the Charge, in not 
having a particular Day fixed. But, my Lords, the Commons think themſelves 
ſufficiently juſtified, and their Impeachment ſupported by a Precedent I have 
in my Hand, the Tryal of my Lord Stafßord, who was try'd for High Trea- 
ſon, and was Executed for the ſame. And [I obſerve that he had Council, 
and it appears he offer d ſome things in Arreſt of Judgment; and although it 
will appear that the Time was mo: e uncertain in that Impeachment, yet That 
was never attempted to be offer'd in Arreſt of Judgment. In his Caſe the 
Words of the Articles of Impcachment are, That for divers Years laſt 
paſt a damnable Contrivance and Conſpir-cy had been form'd and carried 
on; that is juſt as theſe Articles are; and when they come to the particular 
Charge, all that is ſaid is, That within the I ime aforeſaid, Oc. that is, fome 
time within divers Years laſt paſt ; but this Impeachment is ſo far from 
being uncertain, that the Commons have named three Months, in which 
the Freaſon charged in the Impeachment was committed; and in the Precc= 
dent it is only ſaid, Within ſome of the Years laſt paſt; ſo that here the 
Commons are ſufficiently juſtified in the Articles exhibited by them, by 
the Precedent I have mentioned and there Judgment paſled, and nothing 
of this Nature was offered in, Arreſt of Judgment. I hope this will ſatisfie 
your Lordſhips, that this Impeachment is ſufficient notwithſtanding this 
Objection; and I. hope it will never be allowed here as a Reaſon, that 
what quaſhes an Indictment in the Courts below, will make inſufficient an 
Impeachment brought by the Commons of Great Britain. 4 


I Lords, the Council for the Priſoner have made 
. two Objections, as Iapprehend, in Point of Law, 
which I would give a ſhort Anſwer to, without taking Notice of the other Mat- 
ter which was ſpoke to by one of the Gentlemen, contrary to the Orders of the 
The Firſt Objection is, That there is no certain Day charged in the Impeach- 
ment, when the Treaſon was committed. . 8 
The Second is, That as to ſeveral of the Overt-AQs there is no Time men- 
tianed V lf a OS ROY us 2 L 
I would follow the Steps of the Learned Gentleman who ſpoke before me, 
and I think has given a good Anſwer to theſe Object ions: I would take Notice, 
that we are upon an lmpeachment, and not upon an lndj&ment. The Courts below 
have ſet Forms to themſelves, which have prevailed for a long Courſe of Time, 
and thereby are become the Forms by which thoſe Courts are to govern them- 
ſelves; but it never was thought, that the Forms of thoſe Courts had any In- 
fluence on the Proceedings of Parliament. In Richard the Second's time it is ſaid 
| in 


Mr. Ai torney- General. 
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in the Records of Parliament, That Proceedings in Parliament are not to be go- 
verned by the Forms of Meſiminſter- Hall. | : 
I beg leave to take Notice, in Anſwer to this Objection, that tho it is the u- 
ſual Form in the Courts below to alledge a certain Day on which the Crime is 
charged to be committed, yet at the ſame time they add (and at divers other 
Days and Times) and that Day which is laid, is only for Form ſake; but that 
Day is not material, they are not bound to prove the Crime committed on that 
Day, but they may prove the Defendant Guilty at any time, either before or 
after the Day laid in the Indictment. There has been produced by the Honour. 
able Gentleman who ſpoke before, a Precedent in Parliament much ſtronger than 
this Caſe, it is the Caſe of the Lord Stafford; There is not ſo much Certainty 
as there is in this Impeachment. Here it is ſaid, That on or about the Months 
of September, October or November, or on or about one of them, the Crimes 
charged in the Impeachment were committed; but all that is ſaid in my Lord 
Stafford's Caſe is, That there had been for many Years then laſt paſt a damna- 
ble Conſpiracy carried on; and when they came to charge the Noble Lord with 
particular Facts, there is no Time mentioned at all. A | 
One of the Gentlemen cited another Caſe in Parliament, which was Dr. F. 
cheverell's Caſe: There was in that Caſe an Exception taken to the Impeachment 
for Uncertainty ; and it was ſaid and argued from the Forms of the Courts in 
Meſiminſter- Hall, that where Indictments were for Words ſpoke or writ, the 
Words muſt be laid as they were ſpoke or wrote ; and the Opinion of the Judges 
was, that it was neceſſary according to the Forms of the Courts below, but it 
was reſolved to be otherways in the Court of Parliament, and they were not 


bound but by their own Forms; ſo that upon this Head we apprehend we are 


clear of the Forms of Law in the Courts below, and that they are of no Uſe, 
ſince if a certain Day is laid they are not by Law bound to prove the Crime 
committed on that Day, but may prove it upon any other Day. 

The Second Objection is, That there is no Time laid for ſome of the Overt- 
I think there is a certain Day charged when one of them was done, the ſeizing 
of Preſton ; and in the Inferior Courts it has been held, that it is not neceſſary 


there ſhould be a Day and Place alledged for every Overt- Act. | | 
We think this Objection has no weight in it, and therefore would not ſpend 
more of your Lordſhips time in it; we are in thæ Caſe of an Impeachment, and 
in the Court of Parliament. Your Lordſhips have already given Judgment a- 
and Six upon this Impeachment, and it is watranted by the Precedents in Par- 


12mentz therefore we inſiſt that the Articles are good in Subſtance, and accord- 
ig to the Forms of Parliament. | | | 


Mr. Cowper. HE Objection, as ſtated by the Priſoner, and upon which 

2k ne his. Council have argued, is this; That the Time of the 
Treaſon committed is not laid in the Impeachment with ſufficient Cer- 
tainty. The Council have acquainted your Lordſhips with the Practice of 
inferior Courts, and have inſiſted too much upon the Precedents of Treſ- 
paſſes and other Crimes ſet forth in Indictments, conſidering the Queſtion 
ariſes upon the Uſage and Practice of the High Court of Parliament; and 
they cannot but know that the Uſages of Parliament are Part of the Laws 
of the Land, altho' they differ in many Inſtances from the Common Law, 


as 3 in the inferior Courts, in Point of Form. 


y Lords, if the Commons, in preparing Articles of Impeachment, 
ſhould govern themſelves by Precedents of Indictments, in my humble O- 
Pinion they would depart from the ancient, nay, the conſtant Uſage aad 
Practice of Parliament. OO SOHO ee 

It is well known that the Form of an Impeachment has very little Re- 


ſemblance to that of an Indictment; and I believe the Commons will en- 


deavour to preſerve the Difference, by adhering to their own Precedents. 
N | One 


[-62] 
One of the learned Gentlemen has ſaid that he had not time to ſearch 
Parliamentary Precedents: That Gentleman ſeldom wants time to make 
himſelf ſerviceable to his Clients; but when he has more Leiſure, I 
believe he will not find one Precedent, where, in the caſe of an Impeach- 
ment of High Treaſon, there hath been a certain Day or Time laid 
when the Treafon was commitred. The Precedent that hath been men- 
tioned of my Lord Stafford is directly otherwiſe: There your Lord- 
ſhips will find it laid thus, That for many Tears laſt paſt there has been 
contrived and carried on by Papiſts a traiterous and execrable Conſpiracy. 
And afterwards when it comes to charge the Treaſon and Overt Acts, it 
alledges they were done and committed withes the time aforeſaid. And yet 
we don't find any Exception was taken for want of Certainty, altho' not 
ſo much as a Year was laid with Certainty, within which the Treaſon was 
committed. mY 5 | 
In the Caſe of my Lord / iutous the Commons have charged, That his 
Lordſhip, together with James Earl of Derwentwater, and ſeveral others, 
as falſe Traytors to his Majeſty, did, in or about the Months of Septem- 
ber, October, or November 1715, traiterouſly imagine and compals the 
Death of the King: That his Lordſhip and the reſt, to accompliſh their 
ſaid traiterous Purpoſe, did, in or about the ſaid Months, or ſome of them, 
confpire and agree to levy War within this Kingdom, in order to depoſe 
and murther his Majeſty - That his Lordſhip did, within the time aforeſaid, 
traiterouſly levy a War and Rebellion in the Bowels of the Kingdom ; and 
that he, together with his Accomplices and Confederates, did, on or a- 
bout the Ninth, Tenth, Eleventh, Twelfth, or Thirteenth of November 
aforeſaid, traiterouſly ſeize and poſſeſs themſelves of the Town of Preſton, 
and did then and there cauſe and procure a miſerable and horrid Slaughter 
and Murther of many of his Majeſty's faithful Subjects. So that, my Lords, 
here is a Certainty not only of the Year, but of the Months and Days; and 
the Treaſons committed by the Priſoner are, with Submiſſion, not only char- 
ged with Certainty as to the Point of Time, bur are charged with a great 
deal more Certainty than was neceſſary, in a Caſe where his Lordſhip's 
Treaſons began at Seaton Houſe, and continued from thence 'till the Sur- 
render of Preſton. © | 22 
Surely there is not the leaſt Weight in the Priſoner's Objection; for e- 
ven in the Caſe of an Indictment, tho' it may be neceſſary to lay a Day, 
yet it is not neceſſary to prove the Treaſon to be done upon that Day: So 
that even in inferior Courts it is an immaterial Form. One would think, if 
it be neceſſary to aſſign a Day certain, it ſhould be neceſſary alſo to prove 
the Treaſon to be done upon that Day; but it is not requiſite to prove the 
Treaſon upon the Day, therefore in inferior Juriſdictions it ſeems rather 
a Form than Subſtance. The Courts below have, it's true, their Forms, 
many Forms for which no Reaſon can be given; but I believe in Parlia- 
mentary Proceſs, nothing is neceflary that is not material. 


Sir W. Thomſon. Lords, We humbly apprehend that the Ex- 

4 VI doeption taken in Arreftof Judgment has noFoun- 
dation in Law or Reaſon. | 12 

As to the Law, we muſt refer to the Forms of Proceedings in che Court 
of Parliament, which is the Law of Parliament, and which muſt be own- 
ed to be Part of the Law of the Land. It has been mentioned already to 
your Lordfhips, that the Precedents in Impeachments are not ſo nice and 
preciſe in Form as in the inferior Courts; and we preſume your Lordſhips 
willi be governed by the Forms of your own Court, (eſpecially Forms that 
are not eſſential to Juſtice) as the Courts below are by theirs; which Courts. 
differ one from the other in many Refpects: as to their Forms of Proceed- 
ings, and the Practice of each Court is eſteemed as the Law of that Court. 


63 
As to the Reaſons alledged to ſupport the Exception, they will receive 
a plain Anſwer. Ts bono 41 Solis lle 
Tis ſaid, that tis neceſſary to alledge a certain Day in an Impeachment 
when the Fact was committed, that the Defendant may be able to make 
his Defence, that he may produce Witneſſes to give an Account where he 
was at the time he is accufed to have been guilty. And one of the learned 
Council was pleaſed to ſay, that this is requiſite in Indictments for the 
ſmalleſt Offences, and ought to be much more ſo in capital Caſes, and in 
Impeachments for ſo high a Crime as Treaſon. My Lords, that Gentle- 
man knows very well, that the Day which is mention'd in an Indiftment is 
not material to the Purpoſe of making a Defence as to that Time only; for 
that the Defendant muſt come prepared to give an Account of his In- 
nocence all the time between the Day alledged and the Indictment 
found. And in this Cafe there is no Hardſhip on the noble Lord at 
the Bar. Here is one of the Treafons alledged to be within the Com- 
paſs of Five Days (viz. the ſeizing of Preſton, levying War there, 
and engaging. the King's Troops) If he could have given an Account 
of himſelf to have been elſewhere at thoſe times, it might have been 
of Service to him: But that happened very unfortunately. for him to be 
_ otherwiſe, and your Lordſhips have found him guilty of thoſe Facts on or 
about thoſe Five Days. Which has created a Second Reaſon to be offered to 
your Lord ſhips, That the time alledged is not ſufficiently certain (vis.) 
o What Day ſhall the Forfeiture of the Defendant's Eſtate relate? If *cis 
taken the moſt favourably for the Defendant, the Conviction ſhall operate 
ſo as to make the Forfeiture only from the laſt of theſe Days, and I don't 
apprehend any other Inconvenience. But to infer that, for that Reaſon, no 
gment at all ſhall be given upon this Conviction, where the material, 
the ſubſtantial Parc of the Iſſue is found, ſeems not to be a right Conſe- 
UEgENETE. | -- #1 vp 403 £4 AS LA RMP : 
"0 Lords, we conceive for theſe Reaſons, and what has been menti- 
on'd before, this Exception has no Weight in it, and hope your Lordſhips 
will over-rule it. : ö ail un t et non 7757: 


L. H. Steward. Gentlemen of the Houſe of Commons, I ſuppoſe you 
don't oppoſe the Council's: replying to you; afterwards, if you have any 
thing to offer, you may be heard to it. eee | 
Att. Gen. My Lords, we don't object to it, if the Commons have the 
Ne of ſpeaking afterwards and cloſing, which they inſiſt upon as their 


Z. H. Steward. Gentlemen, you may reply. _ 1 
Sir Phipps. Is it your Lordſhips Pleafure that we reply? 
I. H. Steward. You may reply. 1 4. ay 


Sir C. Phipps. IF your Lordſhips pleaſe, we do not, with great Sub- 
I miſſion, apprehend they have anſwer'd our Objection; 
but before I take Notice of the Anſwers, l beg leave to ſet the learned Gen- 
tleman that ſpoke laſt right in one things wherein: he did miſapprehend 
me: He was pleaſed to ſuggeſt that I ſaid the Day laid in an Indiatmenr_ 
was material; I don't remember I ſaid ſo, for I never thought the Day fo 
material, that there was a Neceſſity to prove the Treaſon ro be com. 
mitted upon that very Day; I did ſay! there ought a certain Day to be alledg- 
ed in Indictments, and that there always is; but how material that Day 1s; 
when alledged, is another Conſideration; but b conceive the Day laid in an 
Indictment, ought to be very near the time, if not N very Day the 
Treaſon is ſuppoſed to be committed, for the Reafons I have before of- 
fered; and I take the conſtant Practice to be ſo. I'perceive all the Gen- 
emen who have ſpoke in Anſwer to me have been pleaſed to admit, that 
in 


[64 } 


in Indi&ments for Treaſon and other Capital Offences, there is a certain 


- pleaſed to make a Difference between an Indi&ment and an Impeachment; 


Day always alledged. The Honourable Gentleman that ſpoke firſt, was 
f | | 


hat an Impeachment is a Parliamentary Proceeding; and that the Parlia- 


ment in their Proceedings are not tyed up to ſuch ſtrict Form as the Courts 


below. I have already ſpoken fully to this Point, and therefore ſhall not 


trouble your Lordſhips with any Repetition, but ſubmit to your Lordſhips 
Judgment, whether an Impeachment, by which a Noble Peer is to 


be attainted, ought not to be as certain as an Indictment, by which a 


Commoner is to be attainted, and whether by the Lex Parliamenta- 
ria as much Certainty is not required in one Caſe as in the other The 


ſame Gentleman was pleaſed to obſerve, that the Impeachment in my 
Lord Sraffords Caſe was more general than this, for there it was char- 
ged, That for many Years laſt paſt there had been a Conſpiracy to alter 
and ſubvert the Government, Sc. In anſwer te which I beg Leave to take 
Notice, that the Impeachment of that Lord begins with an Account of 
the Plot in general, and in that Caſe there is no doubt but, ſuch a general 
Allegation was ſufficient. But whether the particular Part, which my 
Lord Sraffurd had in that Plot, be not more certainly alledged, I muſt beg 
leave torefer to the Tryal, for J cannot take it upon my Memory to ſay 
one way or other. But whether it was ſo or no, Ithink is not material; 
for that Honourable Perſon admits, that no Objection was made to that 
Impeachment for the Uneertainty of the Charge: If ſuch Objection had been 
made and over - ruled it would have been a full Anſwer to us; but fince 
no Notice Was taken of it, our Objection is as ſtrong and of the ſame Force 
as if that Caſe had never happened, ene e as Hus 
A learned Gentleman of great Eminence in the Law was pleaſed to ob- 
ſerve, that frequently in Indictments for Treaſon, the Offence is laid to 
be committed, diver/is aliis diebus & vicibus, which is true; but then in 
all ſuch Caſes there is 4 particular Day firſt charged in the Indictment; 
and I believe that learned Gentleman; or any other of the Long Robe, 
will not ſay that an Indictment conceived in ſuch general Terms, without 
alledging a particular Day, would be good. As to that Part of the Impeachment 
which relates to the taking of Preſton, tho' that ſeems more certain than any 
other Over- Act; yet 1 have ſhewed that the Words or about, leave it at 
large, and render it uncertain. 1.05 3.063 een VOY. nee i, 
My Lords, this is what we humbly offer by way of Reply; and ham- 
bly ſubmit to your Lordſhips Judgment, whether our Objections are not 
good, notwithſtanding what has been ſaid in Anſwer to the. 


Mr. //:!l:anis. M V Lords, I muſt ſubmit it to your Lordſhips, whe- 
| I ther the learned Managers have anſwer'd the Ob- 
jection which we have humbly laid before your Lordſhips in Arreſt of 
JS. , 8 MANY Df 1.0 
The Managers are pleaſed to object, That we are attempting to quaſh an 
Impeachment of the Honourable Houſe of Commons for High Treaſon, 
and that this has not been knoõẽu ni ae 5:3 
But my Lords, with great Submiſſion, we are not endeavouring to 
quaſh this Impeachment. We are ſo far from it, that we muſt admit that 
the Courts of Kings-Beuch will not quaſh Indictments for Treaſon, nor 
Indictments for Felony, nor even Indictments for any groſs Miſdemean- 
ours, but will put the Party to plead to ſuch lndictments; but in the pre- 
ſent Caſe, where the Matter in Iſſue has been try'd, and the unhappy 
Lord is Convicted; if this Impeachment be defective, as I humbly hope 
and inſiſt it is, Then What: other Way, what other Method has this un- 
fortunate Lord at the Bar to take Advantage of this Defect, but = of- 
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tering it to your Lordſhips in Arreft of judgment, which on my L. örd's Hd? 
half we now humbly do. „ 5 1 
It ſeems admitted, as I apprehend, that had the preſent ueſtion beer: 
upon an Indictment, inftead of an Impeachment, That then the Excep- 
tion nigh have prevailed: But the Managers are pleaſed to inſiſt, that the 
Law and Courſe of Parliaments juſtifie this Omiſſion in Caſe of Impeach- 
ments; and for this an Honourable Manager has been pleaſed to cite 
the late Lord Stafford's Caſe; and that the Impeachment of that Lord was 
more uncertain, as to the Time laid for the commitring the Treaſon, than 
the Impeachment now before your Lordſhips. 1 05 
My Lords, | muſt confeſs am very unfit to anſwer an Objection of this 
Nature, and which concerns the Courſe of Parliaments: But wou'd beg 
leave, with the greateſt Submifſion, to obſerve, that only one Precedent 
(1 beg Pardon if | miſtake, I mean that of the late Lord Stafford) has 
been cited againft us; It muſt be ſubmitted to your Lordſhips, how far 
that one ſingle Precedent will of it ſelf be taken as a Proof, that this is 
the Courſe and-Cuſtom of Parliamentary Impeachments, Eſpecially when ir 
appears that the Objection now made, was not made in that Caſe. It 
mult be ſubmitted to your Lordſhips, whether repeated and iterated Acts 
are not requiſite to prove This, as well as all other Cuſtoms; and that if this 
were Lex & Conſuetudo Parliament i, Whether it wou'd not be an eaſie Mat- 
ter to cite many Inſtances in that Behalf, And whether it is not the more 
_ neceſſary in this Caſe to cite farther Precedents, in regard the ſingle Caſe 
of the Lord Stafford may ſeem, as to this Point, to have loſt ſome Part of 
its Force, by the later Precedent of Doctor Sacheverell's Caſe, When 
even in Caſe of a Miſdeamenour, a certain Day is laid in the Impeachment 
when the Miſdemeanour is charged to have been committed. 0 
It has been alſo objected by the learned Managers, that in lndictments 
of High Treaſon, it is uſually charg'd, that the Party committed the Trea- 
ſon drverſis diebus & vicibus, which is as uncertain as the preſent Impeach- 
ment. | DE 
My Lords, It is very true that theſe Words (diverſis diebus © vicibus) 
are as uncertain as the Words in the preſent Impeachment; and that 
theſe Words are uſually put into Indictments: But with Submiſſion, it is 
as true, that in all lndictments fur Treaſon, over and befides theſe 
Words, there is a certain Day laid when the Freaſon is ſaid to be com- 
mitted; and I wou'd beg leave to know, whether if in Caſe of an Itidict- 
ment, the Treaſon were laid to be committed diverſis diebus © wicibuss 
without any further Certainty as to the Day, whether this wou'd not be ill 
for the Uncertainty ; And this Caſes with Submiſſton, ſeems to come near- 
eſt to the preſent Caſe ;and as to the Words diverſis diebus & vicibus, tho? 
they are frequently mentioned in an Indictment, yet they are only Surplu- 
ſage, and the Indictment good, whether with 'em, or without em. 
lt is likewiſe objected, That if a certain Day for the committing this 
Treaſon had been mentioned, in this Impeachment, or in an Indictment, 
Vet it had not been material; Becauſe if the Treaſon had been proved to have 
been committed on any other Day, the Party muſt have been found guil- 
ty; and therefore, if the Day be immaterial, the omitting of it muſt be 
alſo immaterial. : 
My Lords, I muſt admit that the Day, as to the Party indicted, is not in 
this reſpect ſo far material, but that if it ſhou'd be prov'd that the Party 
committed the Treaſon on a different Day, than that laid in the Indi&- 
ment, yet the Party muſt be found Guilty; And that it might put coo great 
a difficulty on ſuch a Proſecution, To hold, that if the Treaſon be not 
proved to be committed on the preciſe Day laid in the Indictment, that 
therefore the Party, who appears {till Guilty of the Treaſon, ſfrou'd upon 
the nicety of the time be found _— but what J humbly infilt on 
is, 
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is, that tis the conſtant Courſe to mention a Day certain in the Indictment, 
And that the Day thus mention'd in the ndictment is, as I believe, gene- 
rally the very Day on which the Treaſon is inſiſted upon to be committed; 
And to know this, Is, with Submiſſion, of great uſe to the Party Indidted 
or Impeached and may very much aſſiſt him in his Defence. And I far- 
ther humbly inſiſt, that the mentioning of a Day certain in the Impeach- 
ment or Indictment for the committing the Treaſon, is manifeſtly for the 
Advantage, and the omitting it, is to the Prejudice, of the Crown; in re- 

ard, as between the Party impeached or indicted, and the Crown, the 
F orfeiture of the Land to the King ſhall relate to that Day which is laid in 


the Impeachment or Indictment. HD. | 
My Lords, from hence, with the greateſt Deference to your Lordſhips, 

I beg leave to infer; | | | 

That the mentioning of a Day certain in the Impeachment, is material - 
That by Conſequence the Omiſſion of it, is alſo material: | 
T hat therefore in reſpect of this Omiſſion, the Impeachment is defeRive 
And in regard of this Defe& I humbly pray that your CLordſhips wou'd 

be pleaſed to Arreſt the Judgment. | 


Mr. Attorney-General. * Y Lords, for preſerving the Rights of the 
Sites Tres on! M Commons of Great Britain, I ſhall trouble 
your Lordſhips with a Word or two. | 
I think the Learned Gentlemen have left it now where they left it on 
their firſt Speech: They now agree that the particular Day in an Indict- 
ment is but Form, and that the Fact may be proved any Day before or after, 
and ſo the Law is in the Inferior Courts. 

I only add this, that the Priſoner loſes no Benefit, nor gets any, by having 
a Day charged or omitted; for ſince it is of no uſe, he muſt provide for 
his Defence as if no Day was laid; and ſince it is immaterial in Indictments, 
it muſt he ſo in Impeachments. We are juſtified by the Forms and Prece- 
dents of Parliament. As to the Anſwer given to my Lord $raford's Caſe, 
That this ObjeRion was not made there, but that it paſt /ab ſlentio: If 
that Impeachment had not been thought good, we know he had the Aſ- 
ſiſtance of Learned Council, who were well able to adviſe him, and who 
certainly would have taken the Exception. There is no Uncertainty in it 
that can be to the Prejudice,of the Priſoner, we inſiſt it is according to the 
Forms of Parliament, he has pleaded to it, and your Lordſhips have found 


him Guilty. 


L. H. Steward. My Lord Wintoun, your Council have been heard, hath 
your Lordſhip any thing more to offer in Arreſt of Judgment? 

L. Vintoun. If your Lordſhip will be pleaſed to ask the Council, they 
will tell you what they have to Object. | 

L. H. Steward. My Lord, you have been told again and again upon this 
Occalion, that the Point you would have your Council ſpeak to muſt be 
firſt ſtated and propoſed by your ſelf; you have had ſufficient Opportunity 
to inform yourſelf | | 

IL. Wintoun. Since your Lordſhip won't allow my Council, I don't know 
nothing. | 

Lord Stamford moved to adjourn. 

L. H. Steward. I once more acquaint your Lordſhip, that as your Coun- 
cil have been allowed to ſpeak ; ſo the Queſtion yer is, Whether you have 
any other Point or Matter for them to ſpeak to; the Lords are ready to 
hear: Have you any thing elſe to propole ? 

I. Winton. If you will allow my Council to anſwer, he will anſwer. 

L. H. Steward. My Lords! Is it your Lordſhips Pleaſure to adjourn to 

the Chamber of Parliament ? | 5 
Lords: 
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Lords. Ay, ay. 3 £ 8 ee 
Then the Houſe was Ad journed about three of the Clock, and about five 
returned again, and Proclamation was made for Silence as uſual. | 


L. H. Steward Eorge Earl of Wintoun, I have already acquainted you, 
| | that your Peers have found you Guilty, (z.e) in the 
Terms of -=_ Law, Convicted you of the High Treaſon whereof you ſtand 
Impeached. 1 | | 
after; your Lordſhip has moved in Arreſt of Judgnient, and the Lords 
have diſallow'd that Motion; their next Step is to proceed to Judgment. 

The Melancholy Part I am to bear in pronouncing that Judgment upon 
you, ſince it is Majeſty's Pleaſure to appoint me to that Office, I dutifully 
ſubmit to; far, very far, from taking any Satisfaction in it. h 
Till Conviction, your Lordſhip has been ſpoke to without the leaſt Pre- 
judice, or Suppoſition of your Guilt; but now it muſt be taken for grant- 
ed, That your Lordlhip is guilty of the High Treaſon whereof you ſtand 
 Impeached. » | Pol Cone | | 
My Lord; This your Crime is the greateſt known to the Law of this King- 
dom, or of any other Country whatſoever : And it is of the blackeſt and moſt 
odious Species of that Crime; a Conſpiracy and Attempt, manifeſted by 
an open Rebellion, to Depoſe and Murder that Sacred Perſon, who ſu- 
Bains and is the Majeſty of the whole; and from whom, as from a Foun- 
tain of Warmth and Glory; are diſperſed all the Honours, all the Digni- 
ties of the State, indeed the laſting and operative Life and Vigour of the 
mals which plainly ſubſiſt by a due Adminiſtration of the Executive 

ower. 

So that attempting this precious Life, is really ſtriking at the moſt noble 
Part, the Seat of Life — Spring of all Motion in this Government; and 
may therefore properly be called a Deſign to murder, not only the King, 
but alſo the Body-Politick of the Kingdom. 3 

And this is moſt evidently true in your Lordſhip's Caſe; conſidering 
that Succeſs in your Treaſon mult infallibly have eſtabliſhed Popery ; and that 
never fails to bring with it a Civil, as well as Eccleſiaſtical Tyranny ; which 
is quite another Sort of Conſtitution than that of this Kingdom, and can- 
not take Place, till the preſent is annihilated. 

This your Crime (fo I muſt now call it) is thamore aggravated,inthat when 
it proceeds ſo far, as to take Arms openly, and to make an offenfive War 
againſt lawful Authority, 'tis generally (as in your Caſe) complicated with 
the horrid and crying Sin of murdering many, who are not only innocent 
but meritorious. | 

And if Pity be due (as I admit it is, in ſome Degree) to ſuch as ſuffer 
for their own Crimes; it muſt be admitted, a much greater Share of 
Compaſſion is owing to them, who have loſt their Lives meerly by the 
Crimes of other Men. | | 

As many as have ſo done in the late Rebellion, ſo many Murders have 
they to anſwer for who promoted it; and your Lordſhip, in examining 
your Conſcience, will be under a great Deluſion, if you look on thoſe 
who fell at Preſton, Dumblain, or elſewhere, on the Side of the Laws, and 
in Defence of ſettled Order and Government, as ſlain in lawful War; e- 
ven judging of this Matter, by the Law of Nations. | > 

Alas! My Lord, your Crime of High Treaſon is made yet redder, by 
ſhedding a great deal of the beſt Blood in the Kingdom: I include in this 
Expreſſion the brave Common Soldiers, as well as thoſe Gallant and He- 
roick Officers, who continued faithful to Death, in Defence of the Laws; 
tor ſure but little Blood can be —_— than that, which is ſhed while 1t 1s 
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warm in the Cauſe of the true Religion, and the Liberties of its Native 
Country. 8 8 | | EY 4 _—O 9” 

| Beliebe it; notwithſtanding the unfair Arts and Induſtry uſed, to ſtir 
up a pernictons Exceſs of Commiferation, towards ſuch as have fallen by 
the Sword of Juſtice, (few, if compar'd with the Numbers of good Subjects, 
murdered from Doors and Windows at Preſton only) the Lite of one Ho- 
neſt, Loyal Subject is more precious, in the Eye of God, and all conſider- 
ing Men, than the Lives of many Rebels and Parricides. | 

This puts me in mind to obſerve to your Lordſhip, That 1 355 

There is another Malignity.in your Lordſhip's Crime (open Rebellion) 
which conſiſts in this; that it is always ſure of doing Hurt to a Govern- 
ment, in one Reſpect, though it be defeated; (I will not ſay it does ſo on 
the whole Matter.) | ans 137 | 

For the Offence is too notorious, to be let paſs unobſerved, by any Con- 
nivance: Then is a Government reduced to this Dilemma; If it be not pu- 
niſhed, the State is endanger'd, by ſuffering Examples to appear, that it 
may be attack'd with Impunity; it it be puniſh'd, they who are publickly 
or privately Favourers of the Treaſon. (and perhaps ſome out of meer 
Folly). raiſe undeſerv'd Clamours of Cruelty againſt thoſe in Power; or 
the loweſt their Malice flies, is, to make unſeaſonable, unlimited, and in- 
judicious Encomiums upon Mercy and Forgiveneſs (things, rightly uſed, 
certainly of the greateſt Excellence.) Io 4 N — 

And this Proceeding, it muſt be admitted, does ſome Harm, with ſilly 
undiftinguiſhing People. . c 

So that Rebels have the Satisfaction of thinking they hurt the Govern- 
ment a little, even by their Fall. | | | 

The only,. but true Conſolation every wife Government: has in ſuch a 
Caſe (after it, has temper'd Juſtice with Mercy in ſuch proportion as ſound 
mine haVing always a- Care of the publick Safety above all 
things) is this; Gt! 117 | 

_ That-ſuch. like Seeds of unreaſonable Diſcontents, take Root on very 
ſhallow Soil only; and that therefore, after they have made a weak Shoot, 
they ſoon wither, and come to nothing. 

It is well Four Lordfthip has given an Opportunity of doing the Go- 
vernment right, on the Subject of your Surrender at Preſton. 

How confidently. had. it been, given out by the Faction, that the Surren- 
der was made on Aſſurances, at leaſt Hopes inſinuatad of Pardon: Where- 
as the Truth appears to be, that Fear was the only Motive to it; the evil 
Day was deferred; and the Rebels rightly depended, fewer would 7 — at 
laſt by the Meaſures they elected, than if they had ſtood an Aſſault: They 
were awed, by the experienc'd Courage, Diſcipline, and Steadineſs of 
the King's Troops; and by the ſuperior Genius and Spirit of His Majeſty's 
Commanders, over thoſe of the Rebels; ſo that in truth they were never 
flatter'd with any other Terms, than to ſurrender, as Rebels and as Tray- 
tors; their Lives only to be ſpar'd till his Majeſty's: Pleaſure ſhould be 
known. . ; £3 Bas : | 1 e f 

[t was indeed a Debt due to thoſe brave Commanders and Soldiers (to 
whom thei King and Country owe; more than can be well expreſs'd) 
that KOBE bond be vindicated. to the preſent and future Ages 
from untrue Detraction, and kept from being fully'd: by the Tongues of 
Rebels. and their Accomplices, when their Arms could no longer hinder 
R. . . f bar; | | | | 
Tis hard- to leave this Subject without ſhortly obſerving, that this En- 
gine which ſets the World on fire, a Lying Tongue, has been of prodi- 
gious uſe to the Party of the Rebels, not only ſince and during the Re- 
bellion, but before, while it was forming, and the Rebels preparing for 


it, 
| Falſe 
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Falſe Facts, falſe Hopes, and falſe Characters, have been the greater 
Half of the Scheme they ſet out with, and yet ſeem to depend upon. 

It has been rightly obſerved, your Lordſhip's Anſwer does not ſo much 
as inſiſt, with any Clearneſs, on that, which only could excuſe your being 
taken in open Rebellion ; That you was forced into it, remain'd fo under 
a Force, and would have eſcaped from it but could not. 

If you had fo inſiſted, it has been clearly proved, that had not been 
true; for your Lordſhip was active and forward in many Inſtances, and 
ſo conſiderable in a Military Capacity among your Fellow-Soldiers, as to 
command a Squadron. | 
Theſe and other Particulars have been obſerved by the Managers of the 
Houſe of Commons, and therefore I ſhall not purſue them farther ; 

But conclude this Introduction to the Sentence, by exhorting your 
Lordſhip, with perfect Charity and much Earneſtneſs, to conſider, that 
now the Time is come when the Veil of Partiality ſhould be taken from 
your Eyes (it muſt be ſo when you come to die) and that your Lordſhip 
ſhould henceforward think with Clearneſs and Indifference (if poſſible) 
which muſt produce in you a hearty Deteſtation of the High Crime you 
have committed, and being a Proteſtant, be very likely to make you a 
ſincere Penitent, for your having engaged in a Deſign, that muſt have de- 
ſtroyed the Holy Religion you profeſs, had it taken Effect. 

othing now remains: But that I pronounce upon you that Sentence 
which the Law ordains, and which ſufficiently ſhews, what Thoughts our 
Anceſtors had, of the Crime of which your Lordſhip is now convicted: vig. 
That you George Earl of //:intoun return to the Priſon of the Tower 
from whence you came; from thence you mult be drawn to the 
Place of Execution; when you come there, you muſt be hang'd by 
© the Neck, but nor 'till you be Dead; for you mult be cut down a- 
_ © Jive, then your Bowels mult be taken out, and burnt before your 
© Face; Then your Head muſt be ſever'd from your Body, and 
< your Body divided into four Quarters; and theſe muſt be at the 
King's Diſpoſal. 
And God Almighty be Merciful to your Soul! 


Serjeant at Arms. O Yes! Our Sovereign Lord the King ſtrictly Charges 
and Commands all manner of Perſons to kgep Silence, upon Pain of Im- 
priſonment. yy 
Then the Lord High-Steward ſtood up uncover'd, and declaring there 
Was nothing more to be done by Vertue of the preſent Commiſſion, broke 
the Staff, and pronounced it difſolv'd: And then leaving the Chair, came 
down to the Wooll-Pack, and ſaid, Is it your Lordſhips Pleaſure to ad- 
Journ to the Houle of Lords? 1 
Lords. Ay, ay. 


And then the Houſe was Adjourn'd to the Chamber of Parliament, and 
the Lords and others returned in the ſame Order they came down. 
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